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How have state aid rules been used to
counter crises?

Abstract

When a state runs into a crisis, public authorities are called for help. European State Aid rules
generally prohibit the Member States from using subsidies. However, the European Commission
has the power to decide which subsidies to allow in the Member States. This paper makes an
analytical examination of how the Commission has used that power in six crises during the last four
decades. They are the Chernobyl disaster in 1986, the mad cow disease crisis in 1996, the global
financial crisis in 2007-2008, the European debt crisis in 2010-2014, the eruptions of
Eyjafjallajokull in 2010, and the COVID-19 crisis 2020-ongoing. The Commission cannot demand
the Member States to use state aid in crises, but our paper concludes that the Commission has
increased its activity and has taken different real-life circumstances into consideration.

1. Introduction

The current pandemic has had several negative impacts on the economy. Due to this, state aid rules
have been relaxed to address the pandemic's economic consequences. The basic goals of state aid
regulation are threatened unprecedentedly.! State aid rules faced significant changes and
revitalization after previous significant crises, euro, and financial crises.? Due to these changes, one
can argue that state aid rules are not the same as they were before. The contents and interpretation of
state aid rules have been under constant change since they were created,> but as stated above, the rules
have swiftly changed during crises. In this study, we aim to create an overall picture of state aid
regulation's relation to crises. This relation is partly political and partly juridical as state aid regulation
includes reference to some types of crises, which are interpreted in ECJ's case law. Still, in many
cases, the regulation has been adjusted by a political or administrative decision made by the European
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This study aims to investigate and analyze how state aid rules and their interpretation have been used

to react to different crises.

Although several studies about state aid and crises, especially about the 2020 COVID-19 pandemic
and 2008 financial crisis, there is a research gap related to comparative studies about state aid rules
from different crises over a longer period. We aim to fill that research gap by creating a comparative
analysis of how state aid rules and their interpretation have changed in different crises. Our main
methods are the legal doctrinal method and the legal historical method. The legal doctrinal method is
used to find out the contents of state aid legislation and how they were interpreted in times analyzed
and in general.* Our legal history method is based on an approach where we use predetermined source
material to see what kind of answers they can provide and what is left for further research or to be
speculated.’ These predetermined materials include, in our case: legislation and its reasoning, annual
Commission reports on competition policy, peer-reviewed articles and academic books about crises

we discuss, and publicly available statistics.

This paper's main contribution is mainly theoretical: understanding state aid regulation's relation to
crises increases understanding of regulation and how it is used by decision-makers. This has some
practical outcomes as it makes it easier to predict how state aid regulation will be used to counter
future crises, but this contribution is uncertain considering how the interpretation and usage of state
aid regulation have changed in the past. Our analysis will cover crises only from the 1980s as state
aid regulation faced major changes in that decade, and earlier aids and crises might not be comparable
for several reasons.® In chapter two of this study, we will explain the relevant EU state aid rules and
how they are interpreted. In chapter three, we will analyze how and why the rules and their

interpretation have changed in different crises. Chapter four includes conclusions and a discussion.

2. State aid rules, exceptions, and interpretation

The current state aid rules relevant here are in the Treaty on the Functioning of the European Union
(TFEU) Article 107. Article 107(1) includes a general ban on state aid that distorts competition and
affects trade between the Member States. Articles 107(2) and 107(3) include exceptions to the general

ban on state aids. The European Commission has a certain margin of discretion when determining
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Press, 2017), 207-228.
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whether the aid is compatible with the internal market.” The Commission has a significantly higher
margin in the case of Article 107(3)(c).® There are several exceptions and three tools in Articles
107(2) and 107(3) that can be used to counter the crisis faced in the Union. The first one is Article
107(2)(b): "The following shall be compatible with the internal market: aid to make good the damage
caused by natural disasters or exceptional occurrences;". This exception is not quite effective for
proactively countering crises and mitigating their effects as it can only be used to compensate for
damages already suffered, not even covering means to prevent further deterioration.’ Using aids based
on this article requires the Commission's prior approval, and it can mainly be used to support
companies particularly hit by exceptional occurrences.'? Natural disasters are defined in Article 50
of the general block exemption regulation.!! Exceptional occurrences are not clearly defined in any
official document but based on decisional practice, occurrences need to fulfil three criteria to be
exceptional: 1) unforeseeable, 2) out of bounds of normality, and 3) having a large or significant
impact.'? In the case law, it is defined that only direct damages can be compensated based on this

article; indirect losses cannot be compensated. '

Article 107(3)(b) is the second one that can be used to counter crises: "The following may be
considered to be compatible with the internal market: aid to promote the execution of an important
project of common European interest or to remedy a serious disturbance in the economy of a Member
State;". This article can be used to remedy the actual effects of a serious disturbance and to prevent
the worsening of the disturbance.!'* All exceptions in Article 107(3) TFEU are mostly used based on
Commission's guidance, but in exceptional circumstances, it is possible to grant aid based on this

article without the Commission's guidance.'> TFEU Article 107(3)(b) is the second most common
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article that aids are based on.!® TFEU Article 107(3)(b) is generally seen as more suitable for
addressing crises than TFEU Article 107(2)(b) due to its broader scope.'’

A serious disturbance in the economy of a Member State means that the disturbance affects the entire
country. An economic disturbance may emerge, for example, from a sharp rise in oil prices, the
reunification of Germany, or even the international financial crisis affecting the banking sector.!® It
is enough that problems in one important sector are estimated to affect the whole economy in a
Member State. Under the COVID-19 crisis, the Commission has adopted many positive decisions on
national measures under Article 107(3)(b), and the temporary COVID-19 state aid framework started

under this legal base, later widening to include measures under Article 107(3)(c)."’

Member States may resist crisis by developing certain economic activities that are adversely affected
using state aid admitted under Article 107(3)(c), the third tool for reacting against a crisis. This is the
most important and widely used exception in state aid rules, and it has an industrial policy disposition.
Under crisis, this is usually a question of rescue and restructuring aid and research and development

aid.

Commission has used legal bases in Article 107(3)(b) and (¢) to tackle the same crisis but in a different
phase and in a different circumstance. The first aid cases in the financial crisis in 2008 were admitted
based on Article 107(3)(c) (development of economic activities), but from October 2008 to February
2009 and even partially to August 2013, the Commission used Article 107(3)(b) (serious disturbance
in economy) as a legal basis. From August 2013, the Commission moved its policy back towards the
20

general application of Article 107(3)(c) and the Rescue and Restructuring Guidelines based on that

This was seen as a revert to normal.?!

It is also important to note that all public measures that can be used to counter crises are not state aid.
General legislative and economic measures, as well as public spending, do not constitute state aid as

they do not favour certain economic sectors or operators.”> The key concept in this evaluation is
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selectivity: if the measure is not selective, i.e., lowering the corporate tax rate in all sectors, the
measure is considered general and does not constitute state aid.>* Under general economic measures,
it is possible to suspend the payment of taxes and social contributions as well as grant wage
subsidies.>* The only requirement for this is that these benefits are granted uniformly and do not
favour certain undertakings over others.?’ It is also possible to subsidize consumers directly in order

to boost consumption.2

There are also several possibilities to grant aid without the risk that the Commission finds the aid
incompatible with the internal market. The Commission has stated that several aids are compatible
with the internal market, and aids fulfilling certain criteria need not be notified to the Commission.
These aids can be used to counter different crises.?” One possibility is to grant aids that are included
in the block exemption regulation, which sets criteria for aids that are compatible with the internal
market.?® It is also possible to use opportunities to grant aids based on the Commission's guidelines
about aids that are compatible with the internal market based on Article 107(3)(c) of TFEU.?
Although these guidelines are, in principle, soft law, they have binding legal effects on the

Commission and on the Member States.>°

The Commission has wider discretion for using Article 107(3) than Article 107(2).3! Article 107(3)
TFEU is a useful tool for the Commission as the general rule is that this article can only be used for
aids approved in the Commission's guidance.>? On the other hand, de jure exceptions mentioned in
Article 107(2), especially Article 107(2)(b), are usable in quite rare situations, and the Commission
has not approved many aids based on that article.’®> The last major court cases concerning Article

107(2) TFEU were given at the end of the 20™ century, and after that, there had been no major court
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cases.>* The Commission approved some aids based on this article after that, and the article has not
been used extensively at the beginning of the COVID-19 crisis.>> In total, the Commission has
approved, according to Article 107(2)(b), 84 aid measures during the COVID-19 crisis until October
2021.3¢ Articles 108(1) and (2) of TFEU give the Commission clear jurisdiction and power to decide
what is permissible under Articles 107(2) and (3). For our study, it is therefore important to go through
Commission views and action on crisis state aid. Article 108(2) TFEU gives the Council power acting
unanimously to decide that an aid that a Member State is granting or intends to grant shall be
considered compatible with the internal market, in derogation from the provisions of Article 107, if

such a decision is justified by exceptional circumstances. That power has been mainly unused.?’

The supervisory role of the Commission is acknowledged by Hancher & Nicolaides, saying the role
is to ensure that a national state aid measure does not unduly distort competition in the internal market,
and Commission cannot force a Member State to pay state aid, not even in a pursue of a common
objective.®® During a crisis, it is still the duty and opportunity of a Member State to use state aid
instruments that the Commission has determined as compatible. However, it is the Commission's task
to balance the public benefit of avoiding bankruptcies and other adverse economic effects with
increasing distortions of competition.>® This is done by defining the general or case-specific terms of

compatible state aid.

It has been widely known that on crises deepen European integration.*’ However, in the time of crises,
the role of member states often becomes more important and they significantly affect the decision-
making in the EU-level.*! One major flaw in state aid decision policy is the administrative burden.
Almost all state aid in the EU is forbidden and the Commission needs to approve all aids. As this is

virtually impossible in practice, the Commission had to issue wide exceptions that can be applied in

34 Case C-156/98 Germany v Commission, ECLI:EU:C:2000:467; Case C-301/96 Germany v Commission,
ECLI:EU:C:2003:509; Case C-278/00 Greece v. Commission, ECLI:EU:C:2004:239.
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several grant types that the member states want to use.*? In the 2010s one trend in Commission’s
decision-making has been balancing member state need for economic recovery with EU-level goals.*’
During crises Commission has previously adopted new goals and policies due to strong pressure from
the Member states.* In the post-crisis time in 2010s there has been a trend that commission has been

shy for enforcing strict EU-policies.*

3. State aid and crises

Our analysis will cover crises that had significant impacts on whole economies, as well as crises in
which impacts were restricted to one or more sectors of economic activity. We will not include crises
that impacted only single companies or affected only a few countries, but the magnitude of the crises
must be European-wide and impact at least one sector of economic activity to a significant extent.

Our analysis covers the following six crises:

- Chernobyl disaster 1986

- Mad cow disease crisis, "beef war" 1996
- Global financial crisis 2007-2008

- European debt crisis 2010-2014

- Eruptions of Eyjafjallajokull 2010

- COVID-19 crisis 2020-ongoing

The Chernobyl disaster

The Chernobyl disaster occurred in Ukraine on the 26th of April, 1986.%¢ The disaster caused the loss

of several lives due to exposure to nuclear waste.*” Due to the reactor's explosion, the reactor core

42 Heimler, A., ja F. Jenny, The Limitations of European Union Control of State Aid. Oxford Review of Economic
Policy 28, (2012) 2, 347-367.

43 Knill, C., Steinebach, Y. & Fernandez-i-Marin, X. 2020. Hypocrisy as a crisis response? Assessing changes in talk,
decisions, and actions of the European Commission in EU environmental policy. Public administration (London),
98(2), s. 363-377.

44 Botta, M., Competition policy: Safeguarding the Commission's competences in State aid control. Journal of
European Integration, (2016) 38(3), s. 265-278.

45 Knill, C., Steinebach, Y. & Ferndndez-i-Marin, X., Hypocrisy as a crisis response? Assessing changes in talk,
decisions, and actions of the European Commission in EU environmental policy. (2020) 98(2), Public administration
(London), s. 363-377.

46 B. Faybishenko, T. J. Nicholson, V. Shestopalov, A. Bohuslavsky and V. Bublias (eds), Groundwater vulnerability:
Chernobyl nuclear disaster, (John Wiley & Sons p. v, 2015).

47 P. Breeze. Nuclear Power, 1st ed. (Academic Press, 2017).



remained on fire for ten days, and radioactive particles spread all over Europe.*® The disaster occurred
at the worst possible time for agriculture as cattle were taken to pastures, major spring crops and
vegetables were sown, and winter crops were well developed.*” Contamination of agricultural
products posed a risk of radioactive exposure for humans.’® Although the most direct impact of the
disaster remained within USSR (today Russia) borders, agriculture was severely damaged in a wide
area.’! Due to accidents' effect on agricultural products and soil, immediate countermeasures were

taken to decrease risks imposed by radioactive particles.

EC countries reacted to this crisis quite swiftly to protect their agriculture. The first to give aid to
agriculture was the Federal Republic of Germany in 1986. This aid was a general subsidy to
agriculture, as well as special subsidies to vegetable growers.>> The Commission did not raise
objections to these aids. In 1987 the Commission reacted to the crisis by not raising objections on
aids given to agriculture. The several Member States granted aid to the agricultural sector in that year:
Greece, Italy, The Netherlands, and the United Kingdom.>* New subsidies were not granted in 1989.%
In this crisis, no guidelines for aids compatible with the internal market were given, and the case law

decisions were about whether aids were compatible with Article 87(2)(b)>® EC or not.”’

It can be summarized that in the Chernobyl disaster, the Commission acted reactively by approving

immediate aid for sectors that were suffering from the disaster. These sectors included vegetable

1.59

growing,*® stock farming, sheep farming, and agriculture in general.>® The general requirement was

that aid was linked directly to the Chernobyl disaster. Due to this, similar aids granted in the '90s were

4 J. Ylipieti, K. Rissanen, E. Kostiainen, R. Salminen, O. Tomilina, K. Tiht, A. Gilucis, and V. Gregorauskiene,
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countries in 2000-2003", (2008) 407(1) The Science of the Total Environment, 315-323.

4 R. M. Alexakhin, S. V. Fesenko and N. 1. Sanzharov, ‘Serious radiation accidents and the radiological impact on
agriculture: Environmental contamination, radiation doses and health consequences after the Chernobyl accident’,
(1996) 64(1-2) Radiation Protection Dosimetry, 37-42.

30'S. V. Fesenko, R. M. Alexakhin, M. 1. Balonov, 1. M. Bogdevitch, B. J. Howard, V. A. Kashparov, N. 1. Sanzharova,
A. V. Panov, G. Voigt and Y. M. Zhuchenka, ‘An extended critical review of twenty years of countermeasures used in
agriculture after the Chernobyl accident’, (2007) 383(1) The Science of the Total Environment, 1-24.

5! International Atomic Energy Agency, ‘Chernobyl's legacy: Health, environmental and socio-economic impacts and
recommendations to the Governments of Belarus, the Russian Federation and Ukraine, The Chernobyl Forum’
(International Atomic Energy Agency, 2005).
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Republic of Belarus Affected By the Chernobyl Disaster’, (2020) 27(8) Environmental Science and Pollution Research
International, 8003—-8015.

33 European Commission, Sixteenth Report on competition policy (1986), (Brussels Luxemburg, 1987), 273-274.

3 European Commission, Seventeenth Report on competition policy (1987), (Brussels Luxemburg 1988), 309-313.

35 European Commission, Nineteenth Report on competition policy (1989), (Brussels Luxemburg 1990).
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57 See for example Case C-278/00 Greece v. Commission, ECLI:EU:C:2004:239, paras 80-85.
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not approved by the Commission because it was not possible to establish a direct link between aid
and the Chernobyl nuclear disaster.%’ In this case, there is no clear point to state how the Commission

reacted to the crisis and actively tried to prevent or mitigate the disaster's economic impact.
The Mad cow disease crisis 1996

Bovine Spongiform Encephalopathy (BSE) is often referred to as mad cow disease.®' The name is a
description of a cow that becomes nervous, hypersensitive, and fearful that has trouble moving due
to infection by a misfolded protein, a prion.®> The disease caught enormous public awareness in the
90s due to BSE's association with a lethal variant of Creutzfeldt-Jacob disease.®® In the 90s, it was
discovered that BSE could infect humans and cause similar diseases to them.® This variant (vCJD)
is a lethal disease that is infected due to exposure to BSE-contaminated products.®® This variant of

vCJD cannot be cured, it is lethal quite quickly, and it is fatal in all cases.®¢

The disease began to spread in the UK as early as 1985, although cases were recorded much later.®’
In 1996 a scientific committee confirmed a possible link between BSE and vCJD, which caused a
panic in Britain and other countries.®® This led to significant losses and structural crises for the UK's
beef and dairy producers.® Most countries worldwide banned UK beef imports, which almost
collapsed the industry completely.’® The situation developed so far that all exports of living bovine
animals and all products from bovine animals that are liable to enter the animal and human food
chains were banned.”! Some countries still do not allow the import of UK beef, and even one

occurrence of the disease would have dire consequences for a whole industry in one country.’?

60 Case C-278/00 Greece v. Commission, ECLI:EU:C:2004:239, para 88.
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In this crisis, the EU reacted differently. All Member States decided to ban all beef imports from the
UK as a safety measure when additional information on the connection between vCJD and BSE was
researched.” Less than two months after this decision, the Commission decided to allow exceptional
support measures for the UK's beef market. These measures included authorizing the UK to purchase
all animals that fulfilled certain criteria for a fixed price of one ECU per kg, and EC was compensating
the UK's efforts for 392 ECU per animal.”* A week after this, the Commission authorized the UK to
pay supplementary compensation to compensate for the difference between market value and value
of 1 ECU per kilogram.” In addition to this, the Commission approved several aids based on Article

92(2)(b) 7® of the EC treaty’’:

- Aid for slaughterers for adjusting to changed market circumstances.’

- Additional aid for beef producers due to loss of market.”
- Aid for renderers ensuring safe disposal and collection of animal waste.*

- Publicity aid for a campaign seeking to restore consumer confidence in British beef.®!

In addition to this, the EC adopted other measures. Consumers lost confidence in the beef market,
which caused heavy losses for all beef producers in the Community. EC agricultural aids for the beef
producers were increased, and the Member States were granted permission to grant additional aids to
compensate for BSE-related income losses. The amount of aid per Member State was limited, the
total sum for all Member States being 261 million ECU.** This aid sum was not exceptionally high
as about half of this was authorized to grant due to reductions in agricultural conversation rates of
certain national currencies.®® In addition to this, one country, the Netherlands, granted additional aid
as the calf breeders were required to empty their stables to eradicate BSE.?* Additional aid was

granted according to the Council and the Commission regulation. However, in the coming years, the

73 Commission Decision of 27 March 1996 on emergency measures to protect against bovine spongiform
encephalopathy, OJ L 78, 28.3.1996, 47-48.

" Commission Regulation (EC) No 716/96 of 19 April 1996 adopting exceptional support measures for the beef market
in the United Kingdom, OJ L 99, 20.4.1996, 14-15.
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81 Case N 299/96.
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Commission approved some aid measures based on Article 92(2)(b) (currently Article 107(2)(b)
TFEU), as there was evidence that the crisis caused damage to beef markets in other countries than
the UK.% These measures seemed to be sufficient as no new aids were approved in 1997. However,

some aids notified in 1996 were approved in 1998.%¢ No new aids were granted after this.

After this crisis, the Court of Justice of the European Communities (CJEU) gave several judgments
about the application of Article 92(2).87 In these judgments, the CJEU stated that Article 92(2) is an
exception and should be treated as one. The Commission did too adopt this approach and started to
require that aid should be only granted to "extraordinary events," which are outside normal market
conditions and are not a recurring phenomenon or otherwise foreseeable risk.*® This was the turning
point for the application of Article 107(2) TFEU in crises, as the application has become more

restricted.

Financial and economic crisis 2007

The fall for the 2007 economic crisis started in December 2007 in the United States when the
economy fell into recession, resulting in declining housing prices and financial stress, ultimately
leading to extreme market movements in the fall of 2008.°° The main reason for the financial crisis
was the business of securitizing subprime mortgages, which were highly speculative assets.”! When
defaults on the mortgages in the US markets started to rise, many of these assets lost a significant part
of their value, which led to a panic that prevented companies from raising funding for mortgages,
leading to a liquidity crisis and making the situation even worse.”” This initial phase of the crisis only

led to a mild recession until the investment bank Lehman Brothers entered bankruptcy on the 15th of
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September 2008, which caused a national US crisis to transform into a global financial crisis.”® As
interbank lending and wholesale funding dried up, several biggest financial institutions in the world

were on the brink of collapse.”

This eventually led to write-downs of mortgage assets in the EU and US that did equal 1 % of the
world's GDP.”> The crisis was not limited to the financial system, but it was followed by a significant
reduction in real economic activities.’® This was due to significantly increased interest in existing
loans and simultaneously decreased bank lending.”” The reduction led to a loss of several percentages
of worldwide GDP in the following years and the accumulation of even more losses in the financial

system.”®

The following financial turmoil was unprecedented in modern history and might only be rivalled by
the great depression of the 1930s.”” The crisis was the first one to threaten the international monetary
system as it threatened the continued existence of many of the world's largest financial companies. '
The crisis even led to a situation where several national economies were severely threatened. Several
European countries were faced with such financial stress that although they did not default on their
debts, they did stretch payments of several instruments, like public workers' salaries.!°! There were
several other risk factors in the EU countries: inflated real estate prices, troubled financial sectors,
increased lending costs, and increased taxes to cover up governmental deficits.!”? Due to these
reasons, nonperforming loans skyrocketed, causing a crisis that threatened several financial

institutions in the EU.!%3
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This financial crisis was eventually made through by bolstering the faith investors had in sovereign
debt: states used a significant number of resources to save economic actors and boost consumption.'%*
The first ones on the line were banks and other financial institutions, which needed new capital and
guarantees to avoid collapsing for a bank run.!%> The amount of state aid was quite extensive, over
4,5 trillion euros, an amount equivalent to 39 % of EU-27 GDP.!% However, this aid was used in
quite a targeted way, meaning that there were no major spillover aids to other sectors, at least in the
crisis's initial phase.!?” The crisis was contained rather effectively as most of the subsidies, 3,5 trillion

euros, were guarantees, which were enough to stabilize the financial sector, which eventually needed

only 546 billion euro recapitalization and 400 billion euro impaired assets intervention.'%®

The legal basis for these aids was Article 87(3)(b)!% TEC, which makes it possible for the
Commission to authorize aids for remedying serious disturbances in the economy of a Member
State.!!® This was partly a political necessity as it was uncertain whether the unanimity necessary to
use Article 88(2)'!! would have been achieved.!'> Commissions issued communication about the
application of these rules for financial institutions quite swiftly after the crisis emerged, only a month
after the bankruptcy of Lehman Brothers.!!* The first communication allowed guaranteeing the
liabilities of the financial institutions in order to calm down financial markets.!'* The other aim was

to allow recapitalization of financial institutions in order to prevent liquidity crises in otherwise

healthy banks.!"®
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Two months after this, the state aid rules were broadened for the real economy, as the Commission
encouraged the Member States to increase public spending to counter the crisis in the real economy.!!¢
The guidelines were given on 22.1.2009.!'” Major parts of increased public spending were viewed as
general economic policy measures, which meant they were not constituted as state aid.!'® However,
the Commission did also approve the Member States to grant up to 500 000 euros per undertaking in
order to provide access to finance. Only 20 billion euro of this aid was eventually used, even if the
Commission approved using 81 euros billion worth of state aid.!!® These amounts were relatively
small compared to aid given to banks. These aids were directly linked to financial institutions' crisis:
the aids were targeted for undertakings facing a sudden shortage or even unavailability of credit.'?
Although the aid volume remained relatively small, it gave a signal to the market that calmed them
down and therefore relieved the crisis.!?! In addition to this, the Commission gave a new guideline

about recapitalization of the banks in order to encourage capitalization and therefore prevent liquidity

crisis in the real economy.!??

After the crisis prolonged, the Commission gave a new guideline in order to solve the reason behind
the crisis, a significant amount of impaired assets. The Commission gave new guidelines in March
2009 that gave a legal basis on how the Member States could help banks with these assets and losses
derived from them.!'?® This could not solve all structural problems in the financial sector, which
prolonged the crisis and forced the Commission to give new guidelines on the restructuring measures
in the financial sector, which covered several state aid means that could be used in order to enable

structural changes.!'?*

One key principle in the Commission's temporary frameworks was the need to distinguish between

sound and unsound banks in order to limit unduly distortion of competition in the financial sector.'?®
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The other principle was an effort to cope with the moral hazard problem.!'?® The Commission's
approach seems to be successful as there were no major distortions of competition taken into account
the amounts of state aid given.!?” State aids used to bail out banks effectively affect economic
recovery, even without aid to the real economy.'?® Stuart & Roginska-Green have argued that the
Commission was prepared for this crisis because of the Commission's experience with financial sector
crisis aid from the end of the 1990s and the Credit Lyonnais case. The Commission understood well

the need for a speedy and flexible reaction to large financial problems.'?

This might be the case why this was the first case where the Commissions adopted a proactive
approach instead of a reactive approach. The Commission did publish several soft law guidelines in
order to promote state aid for solving the crisis. The other reason might be that the financial crisis
was mostly a faith crisis, and a proactive and communicative approach to the crisis was essential for
returning the market's faith in the financial system. However, this proactive approach was also

adopted in future crises.

In the analysis of the Commission's role in maintaining level competition and securing financial sector
viability in the 2008 crisis, lanus & Orzan 2016 says that the Commission played a leading role in
crisis management because of the lack of other tools. The Union banking system was created only
after 2011.13° During the financial and economic crisis in 2008, many Member States used great
amounts of aid in order to bail out and help banks. Chari analyzed aid patterns in that crisis, finding
out that different classifications of Member State's attitudes towards State aid did not explain the
given amount of crisis aid.'®! Crisis aid granted to the financial sector in 2011 was 5,4% of GDP in

the form of guarantees and liquidity measures and 0,25% of GDP in the form of recapitalization and
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impaired assets.!*? During the time from 2008 to 2014, the Commission made about 450 individual

decisions authorizing State aid measures to the financial sector. '3

European debt crisis 2010-2014

This crisis is often spoken with the name "the Euro crisis" due to its linkages to the common currency
and fears of countries leaving the currency or even the end of the currency.'** We do, however, use
the term "European debt crisis," which was commonly used among economists.'** Several economists
have stated that the foundations of the crisis were in a single monetary policy that left interest rates
too low for some countries, notably Greece, Ireland, Portugal, and Spain.!*¢ Another foundation for
the crisis was that these countries suffered from higher inflation than other euro countries, which
rapidly decreased their competitiveness.!*” In the 2007-2009 financial crisis, the sovereign debt was
the lifeline that kept the system from collapsing as it was seen as a safe asset that made it possible to
keep financial flows going and save financial institutions.'*® Even before this, the Maastricht criteria
about public debt and deficit had been neglected for several years by several EU countries.!'*
Recapitalization and other subsidy measures for banks in financial crisis increased the debt burden of

several European countries, which was a major factor in why the debt crisis began. !4

The acute phase of the European debt crisis is said to have begun in the Greek legislative election of
October 2009, when a new party gained power and found out that the previous government had hidden
massive debts and deficits.'*! At this moment, three different deficits actualized to a debt crisis:

budget deficit, current account deficit, and credibility deficit.!** This led to a situation where the cost
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of Greeks debt multiplied in a few months, and in the spring of 2010, Greek had to admit defeat and
ask the EU and IMF to bail them out, first with 110 billion euros, which was later revealed not to be
even close for being enough as it was only the first from six bailouts.'** As the market confidence for
several EU countries fell, this became a self-fulfilling prophecy and a contagious effect where more
risk-averse investors started to avoid financing sovereign debt, which made the interest rates higher
and made more investors transfer their assets away to countries whose debt seemed safer.'** This led
to an unprecedented situation where several EU countries needed to be bailed out by their fellow

countries.'®

As long as the crisis was within the financial sector, the primary function of preventing contagious
problems was the ECB's actions as a lender of last resort through the financial stability fund.'*¢ Due
to these reasons, ECB gave 489 billion euros worth of loans to the different banks with a 1 % interest
rate in order to boost lending to companies and consumers.'#’ State aid measures were also used, even
if the main principle of banking regulation after the financial crisis was to avoid public bailouts. *®
The Commission's reaction to prevent bank failures related to this sovereign debt crisis was to extend
bank aid communications that were given during the financial crisis.'*’ The Commission had to back
down from the approach it took on the 30th of April 2010 when it stated that it was time to phase out
the bank guarantees and other support measures.'>® The Commission stated that the reason for the
extension was higher tensions in sovereign debt markets.!>! However, the state aid policy was not

used any further, which might be due to increased pressure to tighten up the fiscal discipline in the
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EU countries.!>? State aid rules for banks were further developed as their financial position remained

unstable due to the sovereign debt crisis.!™

In conclusion, it can be stated that in the European debt crisis, the Commission kept the state aid
focused on sectors that suffered from the crisis. The state aid response was swift and focused,
extending aids that were already recognized as effective. General fiscal policy measures were mainly
conducted through ECB as low-interest loans that were given in order to boost consumption and
lending. It has to be noted that this crisis cannot be directly compared to other crises as this harmed
more sovereign states and less businesses and consumers, and one solution for the crisis was to cut

down public spending.

In this crisis, the Commission's response with state aid was also publishing soft law. These soft law
instruments were not used extensively, but they existed so that they could be used to counter crises if
needed. It could be argued whether this was the extension of the doctrine adopted from the Financial
crisis or just a way to counter faith crises in financial markets. To answer that, we will explore the

approach adopted in a crisis between these, the Eyjafjallajékull eruption crisis.

Eruptions of Eyjafjallajokull 2010

In April 2010, a volcano on Island named Eyjafjallajokull started erupting, and the explosive phase
of the eruption continued to May 2010. The eruption was only moderate in scale, but the volcanic ash
spread all over Central Europe and Scandinavia leading to the closure of most of the European
airspace.!>* Airspace had to be shut as volcanic ash posed a considerable threat to modern high-bypass
turbine aircraft.!> The reason for this is that ash-containing sulfates accumulate in the jet engines and

form deposits, which can lead to loss of engine power.!>® This shutdown was partly due to bad luck,
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as the direction of the wind caused the ash to spread in a direction that was catastrophic for the

aviation business.’

The closure of European airspace affected most European countries over the period of 15-21.4.2010
and continued in different countries in different time periods during April and May.!>® The eruption
led to over 10 million cancelled flights and a loss of 1,5-2,5 billion euros for airlines in just a few
days.!>® This time the organ that reacted swiftly was the Council, which adopted conclusions on the
4th of May 2010, less than a month after the eruption.'®® Although no direct guidelines or rules were
adopted, this resolution recalled that the existing legal framework of TFEU 107(2)(b) allowed state
aid for air transport. However, no Member State expressed intention to grant state aid to the transport

industry. ¢!

It is rather interesting that the Member States left unused a possibility to grant aid to the aviation
industry. The aviation industry is a relatively high-profile state aid receiver with a lot of case law,
commission decisions, and guidelines.'®? The whole industry has been under transformation from a
state-trade to a market-oriented approach, which has caused incentives to grant state aid and therefore
distorts competition in the market.'> However, in a situation where granting more state aid might
have been possible, Member States did leave this opportunity unused. One reason might be the short
duration of the crisis and thus limited damage potential. This might also be the reason why there were

no other reactions to adjust state aid rules to help the industry to survive the crisis.

In this case, the Commission did not publish any soft law. The Member States did not grant any aid
for a sector that had traditionally been quite a state aid-intensive. It might have been that this served
as a lesson for the Commission for future crises. After the CJEU decisions at the end of the last
century, the Member States were highly cautious about granting aid based on TFEU 107(2). This

might have been the reason why the Commission reacted by publishing soft laws in future crises.
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COVID-19 crisis

Writing this in autumn 2021, we cannot fully explain the extent and impact of the crisis as it is still
ongoing, and the damages cannot be fully understood in the next few years. This crisis differs from
the other crises as there are both demand and supply shocks that affect the whole economy
negatively.'®* The crisis is a global one with global impacts, and the response and the required

recovery period are still uncertain.

The crisis began in the city of Wuhan in southern China at the end of 2019. In March 2020, the disease
spread into Europe and other parts of the world rapidly, leading to outbreaks that are still ongoing
despite different responses. During March, April, and May 2020, most EU countries issued restrictive
measures in order to prevent the virus from spreading, including lockdowns, shutting down several

public services, and restricting cross-border travelling.

Major impacts of the crisis were related to the lockdowns, which cut household incomes down heavily
in several countries.'® The crisis led to an unprecedented decline in global activity during 2020.1¢
The global trade plummeted, and the cost was at least trillions of euros globally.!®” Even some public
actors faced the risk of bankruptcy or at least insolvency.!®® The exact impact of the crisis is hard to
measure as it is quite a novel case from an economic perspective.!®® As the crisis was quite sudden,
the initial crisis was related to liquidity as companies faced liquidity crises and banks and other
financial institutions faced higher risks from lending.!”® As the crisis prolonged and the second wave
of the virus led to more restrictive measures, there began to be other adverse economic impacts, which

led to another cycle of decreased economic activity, liquidity, and lending.!”!
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In this crisis, the Commission again reacted swiftly and gave the first communication about a
temporary framework for state aid measures to support the economy in the COVID-19 outbreak as
early as 20.3.2020.'7 The temporary framework enabled the following aid measures: direct grants,
tax advantages, repayable advances, guarantees on loans, subsidized interest rates for loans, short-
term export credit insurance, and aid in the form of guarantees and loans channelled through financial
institutions. According to paragraph 39 of the communication, its applicability of it should have ended
on 31.12.2020. However, it soon became quite obvious that these measures were not enough; it
became necessary to preserve employment and contribute to relevant COVID-19 research,
development, and products, which led to the first amendment of the temporary framework.!”® As the
crisis prolonged, measures to contain the outbreak led to a larger demand shock and a longer-term
solvency crisis for several undertakings that were commercially viable before the outbreak.!’* Due to
this issue, the state aid framework was amended a second time in order to enable equity and hybrid-

capital instruments for undertakings facing financial difficulties.!”

As the crisis prolonged, state aid measures adopted were an effective instrument to support the
economy during the crisis.!’® The third amendment of the framework practically forgot major parts
of the previously mentioned reasoning for state aid measures as it enabled state aid for small and
medium-sized undertakings that had financial difficulties before the outbreak, which was based on
the reasoning that otherwise, the crisis could lead to a large number of bankruptcies due to liquidity
crisis, which would cause a serious disturbance in the whole Union economy.!”’ At the end of
November 2020, the Commission stated that as the crisis continued, it was necessary to prolong the
temporary framework to 30.6.2021 and to 30.9.2021 for some measures.!’® As state aids enabled by
the temporary framework were used quite heavily, disparities between the Member States emerged

due to different budgets and sizes of Member States.!”
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The amendments continued during 2021, and while writing this in October 2021, the last amendment
was fifth!®, In this amendment, the temporary framework was prolonged to 31.12.2021, and the
maximum aid was increased as the second wave of the outbreak kept slowing economic activity and
threatening businesses in several sectors.'®! Communications have not made it unnecessary to inform
the Commission about new state aid instruments. They have made it easier for the Commission to go
through notifications and make decisions. During the time period of 19.3.2020-11.6.2021, the

Commission has made nearly 600 decisions on state aid for COVID-19 measures.'®?

The legal basis for these aids was mainly Articles 107(2)(b) and 107(3)(b), meaning aids making
good the damage caused by natural disaster or exceptional circumstances or aid to remedy a serious
disturbance in the economy of a Member State.'®* The Commission did also note in Article 21 of the
framework that there are measures approved based on Article 107(3)(c), which can be used to
subsidize undertakings without state aid compatibility issues. In this crisis, state aid measures were
used to preserve economic activity by ensuring sufficient liquidity.'3* State aids were mostly used to
boost demand, which increased public financial deficits.'®> One point to be noted is that in the
financial crisis, different fiscal measures used countercyclically were considered general economic

policy measures and not state aid.

4.  Discussion and conclusions

Earlier commentators have noticed that state aid rules have been used to coordinate Member State
action in the absence of other mechanisms. !¢ In light of our inquiry, this is not the entire picture
because, in addition to these financial measures, there are other regulatory mechanisms that can be
used and have been used depending, of course, on the nature and other than economic aspects of the
crises.'®” Perhaps, however, these other measures may be utilized only later, and state aid is the first

and fastest reaction because the Commission has the power to rule state aid policy. In the future, it
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is important to study the whole toolkit and the interplay with state aid. State aid rules have been
used to mitigate the effect of the crises as well as solve the crises. The Commission had a quite
similar response to the 2007 financial crisis and COVID-19 crisis: a swift response in order to allow

the usage of state aid to mitigate the socio-economic consequences of the crisis. !

The Commission's approach to crises changed at the beginning of the 21st century. Before that, the
Commission acted reactively by approving aids based on Article 107(2)(b) 's predecessors. This
approach changed before the Financial crisis or at the beginning of it. During the Financial crisis
and all major crises after that, the Commission did publish several soft law guidelines in order to
promote state aid granting. In these crises, the Commission chose a more proactive approach to

solving crises. We identified three possible reasons for this:

1) Limited usability of Article 107(2)(b). At the end of the 20th century, CJEU gave several
judgments about the limited scope of Article 107(2)(b) 's predecessors.

2) Lessons learned from the Financial crisis. This crisis was about returning trust to the financial
markets. This required clear communication and reduced uncertainty. Due to this, guidelines about

state aids were useful tools.

3) Lessons learned from the Eyjafjallajokull crisis. In this crisis, the Member States were reluctant
to grant aid based on TFEU 107(2)(b). This might have served as a warning for the Commission,
which did not rely on this article in the COVID-19 crisis, even if the crisis would have most likely

fulfilled the requirements for aid based on this article.

Some differences can be noted in these crises. As the financial crisis and debt crisis were mostly
caused by certain economic actors, state aid was used mainly to counter the crisis. As COVID-19,
Chernobyl, mad cow, and Eyjafjallajokull were external factors that damaged the economy, and state
aid was used mostly to mitigate the socio-economic impacts of the crisis as other measures were used
to counter the crisis, if possible. In the case of COVID-19, some parts of state aid were used to develop
a cure (vaccination) for said disease, but the majority of aid was used for mitigation. Different

approaches are presented in the table below.

Table 1. State aid approaches to different crises
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Crisis Approach The focus of the | Legal basis
measures
The Chernobyl | Passive approval of | Sectoral, agriculture Article 87(2)(b) EC
disaster state aid measures (Article 107(2)(b)
TFEU)
The Mad cow disease | Reactive, allowing | Sectoral beef | Article 92(2)(b) EC
crisis 1996 aids to compensate | production (Article 107(2)(b)
damages TFEU)
Financial and | Active, approving | Sectoral, financial | Article 87(3)(b) EC
economic crisis 2007 | measures to counter | markets & General | (Article 107(3)(b)
the crisis itself economic measures TFEU)
European debt crisis | Active, approving | Sectoral, financial | Article 107(3)(b)
2010-2014 measures to counter | markets TFEU
the crisis itself
Eruptions of | Predictive, approving | Sectoral, aviation Article 107(2)(b)
Eyjafjallajokull 2010 | measures to TFEU
compensate damages
before they even
occurred.
COVID-19 crisis Active, approving | General Articles 107(2)(b),
measures to counter 107(3)(b) and
the crisis itself, as well 107(3)(c) TFEU
as countering the
immediate economic
consequences of the
crisis

Our material shows some differences in crisis management during this time period. At the same time,
one must observe, however, that the real-life crises have been different. Earlier (Chernobyl, Mad cow,
and volcano) situations were smaller in scope, and the EU used different state aid tools, and even
Council was included. The current approach (financing and Covid) relies on many temporary

commission communications to the Member States, guiding them to use state aid in a correct way.



The aim of communications is to identify temporary State aid measures that the Commission
considers compatible under the TFEU in light of the current situation. Communications set out the

criteria based on which the Member States may provide public support in different forms.

There might be some legal concerns about whether the Commissions should take this kind of role in
how the state aid rules are interpreted. It could be argued that this was not in the Commission's
jurisdiction according to the EU treaties. Our goal was, however, to answer how the Commission has

acted, and not how it should have nor how it was allowed to act.



