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ACTA WASAENSIA
PREFACIK

I got interested in qualitative comparative analysis (QCA'Y on @ summer course for
doctoral students, held in Oslo in 1993 by Charles C. Ragin, Professor of Sociology and
Political Science at the University of Arizona. The idea of applying in comparative law a
method developed for comparative sociology was matured on the side of my doctoral
thesis. In 1998, when I got a postdoctoral researcher post for three years at the Academy of
Finland, I seized the opportunity to further develop the vse of QCA on comparing legal
regulation of sustainable development in physical planning in Denmark and Finland. The

subject was familiar to me from my doctoral thesis 1 wrote on the division of competence

in physical planning in the Nordic countries.

The generosity of the Academy of Finlund® made it possible to concentrate on a time
consuming project and to present the ideas for colleagues at conferences. I also had the
chance, due to the funding from the Academy of Finland, 10 spend six months in 1999 at
the University of Arhus as a visiting researcher, (0 extend my knowledge of environmental
law in Denmark. 1 would like to thank Jaakko Husa, Professor of Public Law at the
University of Vaasa and Kimmo Nuotio, Professor of Law at the University of Helsinki for
their comments on the manuscript. I owe thanks also to many colleagues at the University
of Vaasa {Finland), especially Doctor Esa Hyyrylidinen, and colleagues at the University of

Arhus (Denmark), who have been willing to discuss the themes of this book.

Nina Herala
Vaasa
December 2003

P To learn more about QCA see htip:fiwww.compass.org/Didactic.im. The software can be downioaded
hitpr/iwww warizona.edw/-cragin/software.m, The next version ol QU A, FS/QCA software, which is under
development, will correspond to qualitative leap as compared o Lthe previoos versions: it ncludes both
"fuzzy sets” and QCA procedures; it allows one 10 use a broader range of algorithms; and it allows one 1w
include « larger number of independent variables,

* The language check was funded by the Academy of Finland and made by Sheryl Hinkkanen lrom the AS-
English Specialists Oy. The quotations of the Building Act and Building Decree are based on the translation
ol the English Cemure, Helsinkis the quotations of the Land Use and Building Act are based on the booklet on
Finnish Environmental Legislution 1 Land Use and Building by the Ministry of the Environment, Finland:
the quotattons of the Planning Act are based on the translation of David Brewer by the Minmstry of
Environment and Energy, Denmark.
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ABSTRACT

Herala, Nina (2004). Use of Qualitative Comparative Analysis (QCA) in Comparative
Law. Compurison of the Legal Regulation of Sustainable Development in Physical
Planning in Denmark and Finland. Acta Wasaensia No. 124, 188 p.

This book cencentrates on comparing the meaning of the expression sustainable
development in physical planning in Denmark and Finland by using a particular technique
of computer-aided analysis, the so-called Qualitative Comparative Analysis (QCA). The
substance of the analysis consists of legal regulations on sustainable development in
physical planning legislation. The concept of sustainable development stresses the effects
that land use has on environment and human weli-being. What Kinds of rules have been
stipulated 10 co-ordinate and weigh different interests that are directed on land use? To find
out how sustainable development is regulated in plamning legislation I have focused on the
material provisions regulating land use planning,

Different aspects of sustainable development are sometimes in conflict with each other.
For example human rights perspective on sustainable development can be in conflict with
the ccological balance when the right 10 use lund for construction is fimited by arguments
to protect nature, This book attempts to show how Qualitative Comparative Analysis can
be used 10 identify patterns in emphasizing different aspects of sustainable development.
QCA unites empirical and logical uspects of legal thinking in allowing analysis of
empirical facts, taken into account the way they are represented in court decisions, 1o be
analysed by logical processes of Joha Stuart Mill's method of agreement and indirect
method of difference and Booleuan algebra.

The criteria for the analysis are based on legal sources. Both the Danish Nature Protection
Board of Appeul and the Finnish Supreme Administrative Court have only taken into
consideration interests that have been stipulated in legistation. The research shows that
sustainable development hasn’t been applied as a principle in either of the two countries.
Merely different aspects of sustainable land use planning, which have been prescribed in
physical planning legislation have been taken into consideration. These aspects of
sustainable fand use planning are protection of nature and cultural values, especially open
shores and undeveloped areas, focatien of human activities to reduce traffic, cspecially
location of commercial services and quality of human environment, including adequacy for
health and amenity vajues.

Nina Herala, Dr. Admin. (Public Law), Department of Public Law and Sociology,
University of Vaasa, P.O. Box 700, FIN-6510! Vaasa, Finland, e-mail nher@uwasa.fi

Keywords: Qualitative Comparative Analysis, comparative law, environmental law,
sustainable development, town and country planning
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i QUALITATIVE COMPARATIVE ANALYSIS IN COMPARATIVE LAW

1.1 Why use qualitative comparative analysis in comparative law?

The flow of information in the socicty is increasing in a way that makes it necessary to use
some aid to help to organise it. Until the 1980s” the computers where developed in the
branch of jurisdiction to manage as decision-makers (called expert sysiems) provided only
with relevant information’. Currently the development rather stresses the role of the
deciston-maker as interpreter of the available information. But the decision-maker (or
rescarcher) needs aids to organise the flow of information. This is where computers have
proved useful, not enly to help distribute information via the World Wide Web, but also (o
organise it according 1o different needs. Software that processes data for qualitative
rescarch?, and in this case makes comparisons, like Qualitative Comparative Analysis does,

heips organise information, but does not do the interpretations for the researchers.

The study of a complex social phenomenon, such as swstainable land use, requires that the
conditions involved in the phenomenon in general, and the combinations of conditions
mvolved in specific cases are recognized. Social phenomena are complex, and the various
conditions related to the phenomena can be combined in a variety of ways. It is the specific
combinations of conditions in a particular situation that produce most qualitative changes,
not the single conditions in themselves (Ragin 1987: 25-26), and this is what QCA

concentrate on.

The construction of the legal materials compared is much the same in both legal doctrine

and comparative law.* The difficulty encountered in comparative law is how to reveal

? There is still current interest 10 develop artificial fegal imelligence. See e.g. Gray 1997,

* The software for management and analysis of qualitative dat. c.g. QSR NUDIST Viva (NVivo), process
text without having to code documents. but lack the comparative clememts that QCA comprises. On using
NVivo, see Richurds 1999,

Tt is widely supposed that the comparability of legal systems depend mainly on cuhural, political, and
cconomic factors, including historical and religious features and adding geographical faciors (Grossfeld
1990: 72-74}. The compared countries in this research, Denmark and Finland, have traditionally close
political and culwral ties, The Nordic countries co-operale within the Nordic Council and the Nordic Council
of Ministers with the aim of developing and conselidating contacts among the (ive countries of the Northern
region (Sweden, Norway, Denmark, Finland, feeland und the autonomic territories of Greenland, the Facroes
and the Alund [slands), see hup:/fwww.norden.org/start/. Both countrics are participating in the political and
ccononiic integration of Europe (EU) and are highly industrialized modern market economics. The prevailing
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elements that determine the way faw is perceived, interpreted and applied in a foreign legal
system.® We need to ascertain both the fegal structure and the material regulations of the
phenomenon in guestion. A comparison at the level of secondary rules gives a picture of
the formal structures of the law, whilst primary rules govern the behaviour (Van Hoecke &
Warrington 1998: 497, 521-322). Comparative ifaw should, as well as legal dogmatics,
look beyond the primary rules to the structures that make up ihe dimensions of legal
problem-solving (Samuel 1998: 832)7 In the regulation of sustainable fand use, the
structure of legal problem-solving involves the extent of the right of property® and the
competence of the asuthorities as well as the fegal status of different fand use plans in the
countries being compared. In this research the primary rules consist of the rules on the

content of the physical plans in the two countries.

Legal decision-making traditionally consists of a principal rule and exceptions 10 this rule.
The field of administrative law, which the part of environmental law that regulates land use
planning is belonging to, has few principal rules. Administrative law consists of legal
principles, aims and interests, and often involves the bulancing of interests, which is

realized within the criteria on the basis of legal sources® (Herala 1997). The balancing

religion (around 90 <) in both Finland and Denmark is Evangelical Lutherans (Hup:/fwww cin.gov/
ci/publications/factbool/).

® When comparing two Nordic countries like Denmark and Finland that belong to the same Nordic Law
fumily, the risks for misunderstandings are smaller than when one compares countries of different legal
background. The most common opinion today is that the Nordie legal systems are a separate legal family
distinct from both civil and common law even if it s admitied that there has been a constderable influence
Irom continental legal thinking (Zwceigert and Koz 1994: 287, Tamm 1998: 17). The Roman law ook a
weak form in the Nordic countries even though vomiprehensive codes where produced in Denmurk as the
*Danske Lov of King Christtan V7, which came into force in 1683 and in Finland (as a parl of Sweden at the
time) the Swedish code 'Sveniges rikes lag’, which came into force in 1734, (Zweigert and Koz 1994: 288-
289.) The Swedish law was applied in Finlaad also during the time as a prand-duchy of Russia (Aamio 2002:
3}. Both countries upply the civil law tradition in a more conerete and practical way as opposed to the more
abstract and syslemalic way of thinking in continentad European countries. Of historical reasons Denmark
and Norway have a more similar system while Sweden and Finland have similar basis within the Nordic
countries {Tamm 1998: 15-17).

7 Comparative law may be divided into macro comparison and micre comparison. In macro cemparisons (he
spirit and methods of dilferent legal systems are compared. while in micro comparisons specific legal
institutions or problem-solving is being compared. However, in micro compansens also the generul
institutional vontext in which the rules have been developed and applicd must be aken inlo consideration.
{(Zweigerl and Kilz 1994; 4-5.)

* The interests 1o be halanced here are ownership rights' and general welfare. Unless there are environmental
restrictions on fandowners' righis one owner might contaminate or other wise ruin the environment of others,
How far the restrictions may reach is the key issue, which has been interpreted based on precautionary
principle. {Stallworthy 2002; 77-82.}

? As belonging 1o the civil law tradition, legislation is the primary source of faw in the Nordic countries {De
Cruz 1995 28, 36-37). The legislation represents the political will of the parliament 1o regulate diflerent
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between public and private interests mainly takes place in each individual decision made
by the authorities, and there are usually no provisions on how these interests should be
weighed against each other. In order to ascertain the prevailing legal interpretation with
regard to the balancing of interests, I have used the highest court decisions 10 reflect the

interpretation of the legal regulation of sustainable land use planning',

Qualitative comparative analysis, or QCA, combines two ways of simplifying complexity:
it both examines similarities and differences between a limited number of cases, and it
mnspects relations between variables (Ragin 1987:X11). QCA could be described as a
rariable-oriented qualitative comparative method. In QCA, relations between the parts are
understood within the context of the whole (Ragin 1987:X). Adributes (variables'')
represent the facts and configurations represent the structures used 1o analyse the legal
problems being compared. In this case, construction of the model of facts means definition
of the attributes that determine sustainabie development in land use planning. Integration
of this model into the construction of social reality can be sccomplished on the level of
analysing court decisions within the context of legal sources. Court decisions reflect the
social reality that 1s attained by legal regulation (Stromberg 1996: 120). The use of QCA
will enable us to analyse the application of fegal regulation by court decisions and to
determine how the elements and relationships contained in knowledge systems f{unction
within sets of facts. In other words, we cun determine how criteria promoting sustainable
land use are weighed against each other in Jand use planning. QCA thus unites empirical

and logical aspects of legal thinking.

aspects of the soclety inadvance. Thus ravaux préparateires is an imporiant source when inlerpreting the faw
and finding oul the will of the legislator. Precedents merely represent the written faw in practice and he
courts are bound w apply the legislation whenever the legislators will can be interpreted. Even though the
precedents are not a legally binding source, the courts tend de facto 10 follow the interpretation of law applied
by the court itself or 3 higher court. (von Eyben 1991: 20-22, Timonen 2002; 26-30.)

AN the mamterials of interpretative argument are used: the statutory texts, tavaux préparatoires and
precedents. For the sources of law in Finland see Aarnio 1991: 144-146 and in Denmark see von Eyben
1991: 15-22.

" Ragin calls the conditions or crileria variables. [ prefer to call them atiributes s this stresses the gualitative
nature of the method as applied in comparative faw.
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1.2 Qualitative comparafive analysis as a comparafive method

QCA invelves applications of Mill’s method of agrcement and his indirect method of
difference®. These are methods of inductive inquiry that examine the simifarities and
differences concerning the preconditions of a specific outcome. The methed does not work
with statistical samples but can be applied to ali instances the researcher considers relevant
1o the phenomenon of interest.” The method should be used to develop a dialogue between

the rescarcher’s tdeas and the evidence involved in the cases. (Ragin 1987: 12, 15, 42.)

The critical key feature of the method is that comparison involves an intersection of a set
of coaditions producing outcomes, not the separate or independent conditions. Mill calls it
“chemical causation™; the basic idea is that 1 phenomenon emerges {rom an intersection of
appropriate preconditions. (Ragin 1987: 25.) In other words, the method reveals not only
which conditions are present but also which conditions are absent at the same time when a

cerlain outcome is produced.

Mill's method of agreement argues that “[i]f two or more instances of the phenomenon
under investigation have ondy one circumstance in common, the circumstance in which all
instances agree is the cause (or cffect) of the phenomenon of interest”. The method of
agreement is a search for patterns of invariance and implics that whatever can be
eliminated is not connected with the phenomenon by any faw. (Mill 1970: 255-256.) This
could be interpreted to refer to the ratio decidendi, or the statement of a legal principle, of
the case. The researcher attempis to determine which of the circumstances is constant
across all instances, Ragin claims that this single circumstance might be a recurrent

combination of conditions. (Ragin 1987: 36-37.)

BOMill (1970: 259) uses the expression joint method of agreement and difference of this third canon or
methed of experimental inquiry.

P QCA is u meuns for qualitative research, which enables to analyse the connections between different
features of legal systems trough case analyses, while quantitative research deals with statislics ke the
research conducted by Schilffer, Riicz and Rhode ¢1990), which investigates correlations of the various
elements of analysed legal systems through the number and volume of normative acts.
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Milt's indirect method of difference is a double application of the method of agreement. It
is uscd to establish paiterns of invariance as well. This method states that “[i]f two or more
instances in which the phenomenon occurs have only one circumstance in common, while
1wo or more instances in which it does not occur have nothing i common save the absence
of that circumstance, the circumstance in which alone the two sets of instances differ is the
effect, or the cause, or an indispensable part of the cause, of the phenomenon”™ (Mili {970:
239y This method consists of three distinct phases. The {irst phase is to identify attributes
of instances where the outcome is positive. The second phase is to recognize which
auributes produce a negative outcome. The third phase involves the rejection of competing
single-factor explanations through paired comparisons. The method uses negative cases to
reinforce conclusions drawn from positive cases. (Ragin 1987; 39—=11.) Posirive cases in
this research are cases where the outcome is that the land is used in accordance with the
aim of sustainable development. The negarive cases are cases where the land use has been
assessed to be unsustainable. This is the situation when the plan has been overturned

because of the attributes linked with sustainable developmeat.

The main problem of Miil's methods, sccording to himself, is their inability 1o cstablish
any Hink between cause and effect. This is typical of case-oriented methods that usualiy
idenufy invariant relationships. They do not explain variation. (Ragin 1987: 42, 87.} If the
method is not used in an explanatory way but more in an understanding way, as it is in this
study, it is quite sufficient that the method primarily establishes the link between the
presence and absence of attributes in refation to a certain outcome, even though it does not

propose any link of cause and effect between them®,

QCA applies formal logic that uses technigues from mathematics to represent good
rcasoning and to analyse it. Miil’s methods utilize Boolean algebra', the aigebra of logic
and sets. According to Boolean algebra, the attributes and the outcome are transformed to

nominal-scale measures by addressing them in cases as present, when they are given the

" Tarrard {2001: 65) cxpresses the same in a less tigorous form: whether present or absent the variable in
question always accompanies the conscquent,

B Mills Canons indisputably cstablish relationships; whether the relationships are cawsal is un independent
problem {Jarrard 2001: 63).

¥ George Boole ticd logic and mathematics together in his book of 1854 An Investigation of the Laws of
Thought, on Which are Founded the Mathematical Theories of Logic and Probabilities. London: Wallon and
Maberley (Schroeder 1997: 61).
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value (1), or as absent, when they are given the value (0).7 The nominal-scale measures are
merely symbols of the presence or absence of the atiributes attached to the outcome. An
upper-case letter indicates that the attribuie is present {e.g. A) and a lower-case letter that it
is absent (e.g. a). The sccond features of Boolean algebra that ure utilised in QCA are
addition and multiplication. Boolcan addition is equivalent 10 the logical operator OR and
Boelean muitiplication indicates logical AND. Boolean addition (+) indicates that the
attributes arc aliernative, and Boolean multiplication {*) that the attributes intersect, i.c.
that the auributes are necessary. The sign for multiplication is not shown in the QCA
equation; rather the attributes are written together without any signs between them. (Ragin

1987: 85-93.}

According to the Boolean minimization rule, which is applied in Mill's method of
agreement, if two Boolean expressions differ in only one term, then that term is considered
irelevant for the outcome and can be removed. For example, an  equation
‘X=AbC+ABC+AB+Bc’ indicates that the outcome X is produced by attribute
combination "AbC’, *“ABC", "AB’ or by attribute combination *‘Bc”. This equation can be
minimized by combining terms "AbC’ and "ABC’, which differ only with regard to tenn
‘B’. The attribute combination *AC” produces the outcome *X' regardless of whether ‘B’ is
present or absent (b). The vatue of 'B' is irrelevant in these two terms and can be omitted,

while term AC represents both terms "AbC™ and "ABC".

Now we have the equation *X=AC+AB+Bc¢". These attribute combinations, which are also
called prime implicants, can be minimized further through a second phase of Boolean
minimization. The goal is to cover as many logical Boolean expressions as possible with a
minimal number of prime implicants. We can see that *AB’ is covered by prime implicants
*AC" and "Be’ together and can thus be reduced. This is understandable if we realize that
*Be” means wil B's ('B’) except the intersection with *C” ("¢’). In other words, the presence
of atiribute 'B” is necessary (and sufficient in this case because it is the only atiribute in the

combination) to produce outcome X' provided that the attribute *C" is absent {‘¢’). This

' Ashiey (1990) uses the same hinary coding when he anatyses the use of the HYPO program. When using
the HYPO program a person dectdes in each case using a list of faclors relevant o the cases whether the
{zclor is present in a particular case. The use of Mill's method of agreement, Mill's indirect method of
ditference and De Morgan's Law differs QCA [rem HYPO.
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rcasoning also applics when "B intersects with *A” {"AB"), except when ‘A’ intersects

with *C.

The final phase of minimization is the equation ‘X=AC+Bc¢’. This equation shows us that it
is important to pay atlention to attribute ‘C’ because when it is absent attribute "B’ is
regarded necessary and sufficient 1o produce cuicome X' ("Be'). By conirast, when
attribute *C’ is present, attribute "A’ must aiso be present in order to produce outcome X
(*AC"). These techniques, however, should not be used mechanically, as otherwise we
might lose information when the cquation is minimized still further. The final phase should

be used only if it is informative as concerns the research topic. (Ragin 1987: 93, 97-98.)

De Morgan’s Law'® is used in Mill's indirect method of difference. According to De
Morgan's Law, the solution for negative outcomes can be derived from the solution for
positive outcomes, and vice versa. Technically this means that elements present in the
equation for positive outcome are coded as being absent, and that elements absent are
coded as being present. Then logical AND (+) is recorded to Jogical OR (¥} and logical OR
15 recorded logical AND. (Ragin 1987: 98-99.) The equation atained by using De
Morgan's Law is combined with the attribuie combinations accomplished in the Boolean
minimization. In this way we may extend the information from positive cases, which is
often restricted, by adding the information from negative cases. Applied to the topic of this
study — using de Morgan's Law means that — if sustainable development requires that a
the same time nature is conserved and the environment is adequate for the health of human
beings {X=AB), then we can conclude that the development is not sustainable if either the
nature is not conserved or if the environment is net adequate for the heaith of human

beings (x=a+b).

¥ Augustus De Morgan presented his formal logic in 1847 in Formal Logic; or, the Caleulus of Tnference,
Necessary and Probuble (Schroeder 1997: 49). De Morgan’s Law is represented mathematicaily as {ollows:
={AB) = ~A + =B and ~(A+B) = ~A -B, while e.p, not A (~A} is marked "2’ in this study.
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1.3 Structure of the analysis

The structure of this book mainiy follows the rescarch process. This is because the book
strives to ilustrate how Qualitative Comparative Analysis (QCA) applies to legal thinking
and to assess whether this approach is useful in legal dogmatics and further in comparative

faw. The main assumptions underlying the use of QCA were explained in the {irst chapter.

The approach to the use of QCA applied in this research is both deductive and inductive.
The research process starts in Chapter 2 with a theoretical analysis aiming to define criteria
that will be used to analyse cases. Sustainable development is a broad, undefined concept
that is examined from a more narrow perspective in the context of land use planning. The
definition of sustainability in land use planning is used to analyse how sustainable
development has been reguluted by law. The criteria defined on these grounds are the
atributes used to interpret the cases that are research objects. The methaed is inductive in
that analysis of the cases brings up more attributes and leads to redefinition of the

atributes in consequence of the resulting inconsistencies.

The 1hird chapter deals with the selection of cases. The cases in this research have been
selected by using the attributes defined for sustainable land use und, us concerns Finland,
by choosing the land use planning decisions™ made by the Supreme Administrative Court
(KHO) that have dealt with the selected attributes. In Fintand, the legislation on land use
planning was thoroughly revised at the beginning of the year 2000%. Because only a very
few Supreme Administrative Court cases have applied the new Land Use and Building Act
and Land Use and Building Decree, the study is based on the previous legislation, i.e. the
Building Act and the Building Decree. The analysis includes the respective provisions of
the current legislation. In Denmark, which has been chosen as the other object of study in
order o be able to illustrate the comparison of the two countries, the Planning Act™

regulates the interests defined as being part of sustainable land use. Decisions of the Nature

¥ In Finland the judiciary is divided into general courts and administrative courts. For more detailed
information in English see Aumio 2002: 13-15.

* The foundations of this legistation are presented in English by Anne Kumpula 2002: 510-516.

' See outling of Danish Environmental Legislation in English and specially on physical planning by Ellen
Margrethe Basse 1996;375-392,
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Protection Board of Appeal™ illustrate the weighing of interests regulated by this faw. To
highlight the difference between more general plans and concrete action plans, the regional
and master plans are often referred in this study as “overall plans’. while local plans that

reguiate detailed land use planning are handled separately.

Chapters 4, 5 and 6 consist of the QCA unalysis. The comparison pays attention (o both the
similaruies and differences in the two countries being compared. First the countries are
analysed separate in Chapter 4.2 in order to highlight the differences between the two
countries. Then the similarities are examined in Chapter 4.3. The analysis is developed
further by highlighting the different aspects of sustainable fand use in Chapters 3 and 6.
Finally, the results are interpreted in Chapter 7, where conclusions are drawn concerning
the use of QCA in legal dogmatics and in comparative Jaw in particular, and concerning

sustainable lund use in Finland and Denmark.

* In addition 10 the ordinary courts in Denmrk there are boards, which on a permanent basis deal with
special areps of administrative disputes. In English see Melchior 1996:103.




24 ACTA WASAENSIA

[3%]

CRITERIA FOR THE COMPARISION: TERTIUM COMPARATIONIS

2.1 Legal regulation of sustainable land use

To avoid problems caused by analysing foreign legal systems irough one’s own doctrinal
concepts, a neutral position for comparative research is to be developed.” Once the
research topic — in this case “Sustainable land use™ — has been decided, the first step is 10
define the interests involved in (interest balancing to attain) sustainable land use planning.
How have different aspects of sustainable development in physical planning been
regpulated? The definition of different atiributes is based both on factors having an effect on
legal regulation and on the factors of physical planning involved in sustainable
development in land use planning. This book concentrates on the substantive clements of
sustainable development in physical planning. How has sustainable development been

legally regulated in physical planning legisiation?

The first step is to try to define what sustainability in land use planning involves. The
concept of sustainable fund use™ stresses the effects that land use have on the environment.
Sustainable land use is part of the concept of sustainable development, which combines the
aim of sustainability und the right to development, and the concept of land use. Sustainable
land use is not an established legal concept, but evolving through the processes of
international agreements™, EC legislation and national policy and regulations. What kinds
of rules have been stipulated to co-ordinate and weigh against each other when deciding on
different interests that are direcied on land use? In order to determine what sustainable
development is according to legislation on planning, I will focus on the material provisions

reguiating fund use.

a Zweigert and Koz (1994: 30) introduced the concepl tertium comparationis to advocate a neutral means as
a point of comparison.

** Sustainable development, which is about how to politically organise development with respect to
sustainability, should be distinguished from the concept of sustainability, which is a quantifiable concept on
ecological and biological integrity {Porritt 2000: 103-104, Stallworthy 2002 1).

* Both Finland and Denmark are pirty 1¢ the Tollowing international enviroamental agreements:  Air
Pollution, Air Pollution-Nitrogen Oxides, Air Pollution-Sulphur 85, Air Pollution-Sulphur 94, Air Poliution-
Vuolatife Organic Compounds, Antarctic Treaty, Biodiversity, Climate Change, Desertification, Endangered
Species, Environmental Moditication, Hazardous Wastes, Marine Dumping, Manne Life Conservation,
Nuclear Test Ban, Ozone Layer Protection, Ship Pollution, Tropical Timber 83, Tropical Timber 94,
Wetlands, Whaling and  Climate  Change-Kyoto  Protocol  {hup:/fwww.cin.gov/publications/factbook/,
hutp:funtreaty.un.org/EnglistyTreatyEvent2002/index.him).
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The main issues in legal regulation of sustainable land use consist of rules, aims and
principles. Since decision-making in the field of administrative law is often based on
interest balancing™, the legisiation should define which interests cam and ought to be tuken
into consideration as requiremenis for the content of plans. If sustainable development also
is an aspect of the legislation in force as a fegal principle, it would be directly applicable
as, for example, is the case with the principle of equality™. The aims of legisiation - e.g.
sustainable land use —~ merely indicate the direction of the interest balancing. Different
aspects of sustainable fand use; namely ecological, economical, social and culwral feature

indicate that these are the sides of the aim that have to be taken into consideration.

Land use is regulated through town and country planning, which is designed to balance
cconomic, potlitical, social and environmental factors. Physical planning includes both
legal and appropriateness discretion. Appropriatencss discretion gives the authorities the
opportunity to apply the aims and flexibie rules of planning legislation 1o contemporary
social values within the framework of their competence, legal regulations und prevaifing
plans. The primary rules to be taken into account in the interest balancing are the
regulations governing the contents of the spatial plans, and the secondary rules are the
institutional regulations defining the authorities competence and the legal status of the
plans. As an wim in the planning legislation sustainable development should have an
impact on the weight the different interests are getting in proportion to each other in every
decision. If sustainable development is considered to be in force as a legal principle, even
other criteria than those mentioned in the legislation should be taken into consideration if

being part of sustainable development.

Characteristic of physical planning is that it concentrates on fitting together different
requirements concerning land use. In Denmark, the whole country is divided into urban
and rural zones and summer cotlage areas, while in Finland there has been different
required content on plans for urban, rural and costal areas. Both in Finland and in

Denmark, land use planning consists of three types of plans. Regional plans (PA, §6; BA,

““ Even the concept ol sustainable development comprises the element of interest weighing.
* When 1atking about sustainability, the competence of the authorilics is restricted by the principles
restricting administraive decision-making {legal equality, objectivity, the prohibition of unlawfut purposes
and the principle of proportionality).
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§22.2) concern interesis wider than just one municipality. Master plans {PA, §11: BA,

w0
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£
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9.1) encompass ail of a municipality’s land use interests whife local plans (PA,
§15; BA. §34, §95, §123a: BD, §32, §114, §145a) regulate detailed land use planning
within a municipality. Plans at any leved shall be in accordance with the framework
established at the level above. According to the Building Act (§20, §30) and Land Use and
Buiiding Act (§25.2, §32, §42.3, §48, §54.1) the regional plan shall be used as a guideline
in drawing up and amending master plans; and the regional plan and the master plan that is
legally binding must be taken into account when a local plan is drafted or amended. This
principle called framework management and control, applies in Denmark as well (PA,

$6.3, §11.2, §13.1).

In Denmark only local plans are legally binding; the other plans may in fact become
binding if they restrict the competence of authorities making land use decisions (Busse
1999: 36). In Finland, regional plans and local plans are legally binding, whereas
municipalities have the competence 1o decide whether a master plan is legally binding or
only a guideline (HE 101/1998, Chapter 3.2; LUBA, §32, §33, §42, §43. §58). Even
though also the overall land use plans are {egally binding in Finland, the interest weighing
issued in Land Use and Building Act states (§33.2, §43.1) that a building permit shall be
granted if #s denial would cavse substantial harm 1o the applicant and the authority docs

not expropriate the area or does not provide rcasonable compensation for the said harm.

2,2 Sustainable development as a legal principle

Sustainable development principles were defined in the Rio Declaration on Environment
and Development inctuding 27 principles of which six are essential for sustainable land
use. The first principle states that human beings are at the centre of concerns for
sustainable development. This principle indicates that the concept of sustainable
development is anthropocentric, i.e. that the factors of sustainable development, such as
environmental protection, are evaluated from the point of view of the effects on human
environment. Sustainable development principles also include States sovereign right to
exploit their own resources, but also the responsibility not to cause damage to the

environment of other States or arcas {Principle 2), The States have given up this
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sovergignty by joining international agreements on the proteciion of the environmens. The
right to development has been proclaimed as one of the principles of sustainabie
development required that present and future developmentaf needs are equitably met, and
that environmental protection is constituted as an integral part of development (Principle
3). Health and integrity of the Earth’s ecosystem is part of sustainable development. This is
the principle that expresses the aspect of environmental protection in the concept of
sustainable development (Principies 4 and 7). Biological diversity is not mentioned as
such, but could be inferpreted 10 be conserved as part of the healthy ccosystem. In order to
protect environmenl, ihe precautionary approach shail be applied (Principle 13) and the
polluter should bear the cost of pollution (Principle 16). (Rio Declaration on Environment

and Development)

In Decleris opinion (2000: 42—43) the law will in move away from rules towards decisions
made with the aid of fixed general principles in communication with the society. He (2000:
65) has lined out the law of sustainable development as a collection of general principles
consisting of the principles of Public Environmentai Order, Sustainability, Carrying
Capacity, Obligatory Restoration of Disturbed Ecosystems, Biodiversity, Common Natural
Heritage, Restrained Development of Fragile Ecosystems, Spatial Planning, Cultural
Heritage, Sustainable Urbun Environment, Aesthetic Value of Nature and Environmental
Awarcness. His view of sustainabic development stresses more diverse aspecis of
environmenta protection than the principles of the Rio Declaration. He also sees the law of
sustainable development as a dynamic new law in opposite to interpretation of static rules.
Some of the aspects that Decleris characterizes as principles could be defined as legal
rules, while other aspects could be defined as legal principles guiding the interest balancing

of the criteria defined as legai rules.

Whether sustainable development is a principle has been discussed in the International
Court of Justice in connection with the Gabeikovo-Nagymaros case (Bell & McGillivray
2000: 4). In this 1CI Case (Judgment of 25 September 1997) concerning Gabcikovo-
Nagymaros power plant project (Hungary/Slovakia} sustainable development was
addressed merely as a concept. The Court (paragraph 140) acknowledges that the "need to

reconcile cconomic development with protection of the environment is aptly expressed in
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the concept of sustainable development” and that it should be applied when “[ilt is clear
that the Project’s impact upon, and its implications for, the environment are of necessity a
key issuc”. In a separatc opinion the Court's vice-president Weeramantry provides
motivations on why the concepl of sustainable development should be considered a
principle that rests on a basis of worldwide acceptance in international law. In his opinion
the principle of sustainable development would enable the Court to hold the balance even

between the environmental considerations and the development considerations.

2.3 United Nations promotion of Sustainable Development

2.3.1 Promotion of environmental aspects by the United Nations

Environmental protection was brought up globally in 1972 in Stockhoim at the United
Nations Conference on the Human Environment,™ which agreed on the urgent need to
respond to the problem of environmental deterioration. The question of eavironmental
protection was further developed in 1992 in Rio de Janeiro by integrating environment and

development at the United Nations Conference?.

Ten years later, year 2002 in Johannesburg, the commitment to uphold Rio principles was
reaffirmed. The World Summit on Sustainable Development (WSSD}) in Johannesburg also
reaffirmed the commitment to fully implement Agenda 21. The Johannesburg Summit,
however, concentrated on the gap between the developed and developing worlds rather
than directly on the environmental protection. The Summit recognized poverty,
eradication, changing consumption and production patterns, and protecting and managing
the natural resource base for economic and social development as overarching objectives
of sustainable development. The environmental problems, that are comprehended to rob
millions of a decent life, were recognized to be: loss of biodiversity, depleted fish stocks,
desertification, climate change and pollution. (Johannesburg Dectaration on Sustainable
Development). Other, than depleted fish stocks, are problems that also land use planning

can deal with,

** Repon of the United Nations Conference on the Human Environment, Stockholm, 5-16 June 1972,
* Repon of the United Nutions Conference on Environment and Development, Rio de Janeire, 3-14 June
1992,
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Within the United Nations system, the Commission on Sustainable Development is the
high-level commission responsible for sustainable development. The Commission on
Sustainabie Development concluded its first meeting, since the Johannesburg Summit, on 9
May 2003 with an agreement on its future programme and organization of work for the
next 135 years. The Commission on Sustainable Development has identified priorities for its
work, which include prevention of land degradation, biodiversity, drylands, wetlands and
coastal zones, natural disasters, and rural-urban and land management interactions.
Governments were urged 10 support the implementation of important international
agreements, including the UN Convention on Biological Diversity, the UN Framework
Convention on Climate Change and its Kyoto Protocol, and the Habitar Agenda adopted by
the UN Conference on Human Settlements in 1996%. (Commission on Sustainable
Development 2000.) Among other issues, the Commission has bought up one question that
directly affects tand use planning, namely the overarching theme of water. This theme
included the water resource management and the water and land issue, (Commission on

Sustainable Developnient 2003: 21.)

The first principle of the Rio Declaration on Environment and Development, which states
that human beings are entitled to a healthy and productive life in harmony with nature,
includes the factors of sustainable land use. The part that states that human beings are
entitled to a healthy life comprise respect for the carrying capacity of ecosysiems,
combating climate change, and the water resource manazgement. Sustainable land use
patteras consist of minimizing transport demands and conserving nature, open spaces,
landscapes, buildings, monuments and settlement patterns (The Habitat Agenda).
Minimizing transport demands is incorporated in United Nations Framework Convention
on Chimate Change’, which establishes as the uftimate objective (o stubilize greenhouse
gases (Article 2). In pursuit of this ultimate objective the Kyoto Protocol of the Convention

on Climate Change™ includes commitments concerning transport and improving spatial

* Also the UN Convention (o Combat Desertification was memioned among the important internationd
agreements promoting sustainable find usc.

M The Convenlion entered into force on 21 March 1994,

* The Kyolo Protacol shall enter into force on the ninetieth day after the date on which not less than 33
Parties to the Convenlion. which accounted in totud lor at least 55 % of the 101al carbon dioxide emissions for
1990 from that group, have deposited their instruments of ratilication, acceptance, approval or accession, At
the 5th Seplember 2003 117 Parties have deposited their instruments of ratification, acceptance, approval or
accession, which cover 44,2 % of total carhon dioxide emissions for 1990 The European Community has,
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planning in order to achieve sustainable development (Kyoto Protocol Article 10 (b) (i)
The Convention on Biological Diversity and the Convention on Wetlands concern nature
conservation. Biological diversity is wvalued because of ecological, genetic, social,
economic, scientific, educational, cultural, recreational and aesthetic grounds (Preambie).
Weilands are appraised to constitule a resource of great economic, cultural, scientific and
recreational value (Preambie). The protection of cultural and historical values is not

mentioned in the Rio Declaration®,

The second part of the first principle of the Rie Declaration on Environment and
Development, which states that human beings are entitled to a productive life in harmony
with nature, comprises the right to development. The right to development is controversial.
The Declaration on the Right to Development™ recognises that development aims at the
improvement of the well-being of the entire population and of all individuais (Prcamble)
and that all human beings have a responsibility for development (Article 2(2)). As to the
social aspects on the right to development refers the obligation of States to ensure equal
opportunity ta basic resources, education, healih services, food, housing, employment and
the fair distribution of income (Article 8(1)). As to the economic aspects of the right to
development the declaration {Article 1(1)) states that every human person and all peoples
are entitled to participate in, contribute to, and enjoy cconomic development. The essential
point in land use planning, namely property ownership, is insured as a human right®, the

content of which is regulated by national regulations.

however, declared that its commitments under the Protocol will be fulfilied by the Community and its
Member States (hup:/funfeec.intfresourced/kpstats.pdD.

# UNESCO Convention conceming the Protection of the World Culeral and Nawral Heritage (Paris, 16
November 1972) concerns protection ol cultural and naturad heritage that are of owstanding universal value
from the point of view of history, art or science (Articles 1-2), The protection of cuitural and natural hieritage
belongs primarily to the Stale where it is situated on (Article 4). Whilst fully respecting the sovercignty of the
States on whose territory the cultural and naturad heritage s situnted, and without prejudice 10 property right
provided by national fegistation, 1he States Parties 1o this Convention recognize that such herilage constitutes
# world heritage Tor whose protection it is the duty of the international community as a whole to co-operate
{Anicic 6).

3 The declaration is adopted by the United Nations General Assembly resolution 417128 of 4 Decenber 1986
and reiterated in the Vienna Declaration on MHuman Rights {Vienna Declaration and Programme of Action, as
adopted by the World Conference on Human Riglus on 23 June 1993, Scction ¥11)). The right o
developrent is sometimes referred 10 as a third generation human right; others argue that it is nol a right al
all because of 1ts uncertain charscier (Birnie & Boyle 2002: §7).

* Universal Declaration of Human Rights (Articles 12 and 17) and the European Convention on Humun
Rights (Article 8).
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Integrated planning and management of land resources is one subject of Agenda 21, which

deals with the cross-sectoral aspects of decision-making for the sustainable use and

development on global, national, regional and local {evels.

2.3.2  World Commission's Definition on Sustainable Development

At present, different kinds of development are argued to be sustainable. According to the
World Commission on Environment and Development (the so-called Brundtland
Commission), the main issues of sustainable development that may be said to concern land

use planning are:

* The fundamentad right of all human beings (o an environment adequate for their health

and well-being.

» The conservation and use of the environment and natural resources {or the benefit of

present and future generations.

* The maintenance of ccosystems and ecological processes essentiai for the functioning

of the biosphere.

+ The protecting of biological diversity.

* The optimum sustainable yield in the use of living natural resources and ecosysiems.

* To cnsure that conservation is treated as an integral part of planning. (Qur Common

Future 1987, 348-349)%

These main issues can also be seen as different points of view on sustainable development.

The first issue can be called the human rights perspective. Human rights have traditionally

* The elements of the concept of sustzinable development are mainly bused on the Declaration of the United
Nations Conference on the Human Enviroament held in Stockholin in 1972 and the Rio Declaration on
Environment and Development of 1992, which reallirmed the declaration adopted at Stockholm. On the
different emphasis of these two declarations see Birnie and Boyle 2002: 82-84.
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concentrated on ownership, but the sustainable development perspective also brings up
health and well-being as fundamental human rights. The second consideration, the
perspective of future gencrations, is aiso concerned with human righis, but from with
different time frame. The third point can be called the perspective of ecological balance
and the fourth the perspective of biological diversity; both of them deal with the
sustainability of the environment. The fifth issue, the cconomic perspective, pays attention
10 the economical use of natural resources and ecosystems. The final point can be called

the procedural™ perspective on sustainable development.

2.4 Promoting sustainable land use on Eurepean Union level

2.4.1 Sustainable development and environment

The concept of sustainable development, without definition, was introduced in Community
law in the Amsterdam Treaty in 1997, The Treaty on the European Union states that one
of its objectives is “to promote cconomic and social progress and 1o achieve balanced and
sustainable  development’ (§2). In secondary Community legisiation, sustainable
development was defined 10 mean “the improvement of the standard of living and welfare
of the relfevant populations within the limits of the capacity of the ccosystems, by
maintaining naturat assets and their biological diversity for the benefit of present and

future generations’ {Regulation 3062/95 §2.4), Krimer 2000:7).

At Community level sustainable development and environmental protection are also
connected. According to the Treaty establishing the Evropean Community, which is fully
integrated into the Treaty on European Union (§8), “|elnvironmental protection must be
integrated into the definition and implementation of Community policies and activities...in
particular with a view to promoting sustainable development™ {(§6). Provisions on

sustainable development in the Treaty are, however, considered to give more of a guideline

Y The procedural elements of suslainable development deal with public participation in decision-making and
environmental impact assessment, including aceess o information (Principles 10 and 17 of Rio Declaration).
Convenlion on Access to information, Poblic Participation in Decision-Making and Access to Juslice in
Environmental Matlers {Aarhus, Denmark, 25 June 1998) entered into lorce on 30 Cetober 2001.

** Environmental action by the Community began in 1972 with action programmes, based on a vertical and
scetoral approach to ecelogical problems,
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1o policy action than an actual legal concept (Krimer 2000:7). The objectives of
Community policy on the environment are defined in the EC Treaty. The objectives
concern the quality of the environmeni, human health, natural resources and promoting
measures o deal with eavironmental problems (EC Treaty §174). These aims are not
directly applicable, but need to be formalised and made precise by secondary legisiation
(Kriimer 2000; 4), The Council shall decide on actions to be taken in order to achieve these
objectives and shall set priority objectives in other areas through general action
programmes (EC Treaty §175), which since the end of 1993, have to be adopted as legally
pinding decisions (Kridmer 2000: 35). This means that the first legally binding

environmental action programme is the sixth action programime.

The Fifth Environmental Action Programme  (“Towards Sustainability™) set the
environmental priority objectives for the period 1992 to 1999, While the Action
Programme set as aim to address the root causes of environmental problems rather than
treat the symptoms, it placed considerable emphasis on the role of land use and strategic
planning to achieve many of the Programme objectives. (The Fifth EC Enviroamental

Action Programme.)

The decision for the sixth environment action programme of the European Community,
which reached a political agreement in Gothenburg in June 2001 ("Environment 2010: Our
future, Our choice’) acknowledges that unsustainable use of the land and the sea and risks
to biodiversity, need to be redressed (COM (2001) 31 finul). The overadl aim and
objectives of the sixth environmental action programme (§2} arc grecnhouse gases, the
functioning of natural systems and bicdiversity (including protection of landscape values
across the rural areas), human health and resource efficiency. The sixth environmental
action programme does not mention any specific policy sector but concentrates on

environmental problems arising from human actions.

The main lines of the strategy for sustainable development were set out in the conclusions
of the Gothenburg European Council. The strategy is designed to be a catalyst for policy
makers and public opinion, o change society's behaviour. This strategy also formed part of

the European Union's preparatory work for the 2002 world swmmit on sustainable




Lad
Ja

ACTA WASAENSIA

develepment (Rio + 10), which was heid in Johannesburg. Before the summit the
Commission decided to present another communication on how the Union should
contribute towards sustainable development in the world, One of the measures to attain
long-term objectives set in the strategy for sustainable development is limiting the adverse
cffects of transport. The share represented by road transport in 2010 should not be higher

than in 1998.*

2.4.2 Land use

Measures concerning town and country planning and land use require unanimous adoption
by Council, and thus each Member State has the right of veio against Community planning
decisions which affect us territory (Kriimer 2000: 64, 109). There is only one measure
concerning land usc that has been adopted at Community level; namely, the location of
industriat establishments to prevent accidents (Directive 96/82/EC). There are, however
Directives on nature conservation that the Member States have to take into consideration in
their town and country planning. Dircctives 79/409 and 92/43 require Member States 1o
designate the most suitable territories as special proiection areas for particularly threatened
bird, fauna and flora species. Any land use significantly affecting birds should be avoided
(Directive 79/409, §4.4), while negative effects on fuuna and flora can be carried out ‘for

imperative reasons of overriding public interest’ (Directive 92/43, §6.4).

Fusthermore some policy guidelines have been set for spatial development in the Member
States and at Community level. European Spatial Development Perspectives (ESDP)* laid
down policy guidelines for all Member States, regions and local authorities as well as for
the Commission, but this is not a legally binding document (COM (2001) 24). According

to the ESDP, spatial planning should aim 1o promote sustainable land use while ensuring a

¥ Communication from the Commission of 15 May 2001 ~ A sustainable Europe for a better world: a
European Union strategy for sustainable development (Commission's proposal to the Gothenburg European
Council), This communication was not an issue at the European Councit mecting in Barcelonu [5-16 March
2002 (Presidency Conclusions), which merely stued that Sustainable Development Strategy means that
cconomic, socidl and environmental considerations must receive egual allention in policymaking and
decision taking pracesses. The European Council decided to determine the overall position of the European
Union for the Johaniesburg Summit m its meeting in June 2002 in Scville.

* European Spatial Development Perspectives (ESDP) have been drawn up by a consultative body uppoimed
by 1he European Commission und consisting of EU Ministers responsible for spatiad planning and regional
policy (9 150/EC).
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more balanced geographical distribution of cconomic activities. Land use planning should
take account of ecological requirements and should heip avoid disproportionate pressure

on certain parts of the country.

General principles of spatial development defined in the ESDP are: respect for
sustainability goals by cconomic decisions with spatial implications; the need for strategic
impact assessment; and conservation of the rich territorial variety of Europe. As positive
aspects of spatial development, the ESDP acknowledged an integrated view of the whole
European continent, the use of a spatial framework for co-ordinating a wide spectrum of
policies, and a novel trans-sector and proactive approach to planning. One of the
environmental concerns was the threat of fragmentation of the European territory by

transport networks. {ESDJP 1999))

Under the Sustainable Cities Project, the EU considered 'how {uture town and land use
planning strategies can incorporate environmental objectives’. The project encouraged
ecologically bused approaches and a move away from a narrow fand use focus. According
to the Sustainable Cities Project, key sustainability issues in spatial planning are: land use
changes, especially those which involve loss of biodiversity; loss of private and public
green space; the outward spread of cities due to business parks and out of town retail
centres; separation between activities, which has caused a rise in car-bomne traffic;
possibilities to compensate those experiencing negative impacts of land use changes; the
aim of staying within environmental load-bearing capacities: the aim of passing on o
future generations the stock of both natural capital and the built heritage; and, furthermore,
political choices as to what assets to vajue and prioritise. There is general agreement that
embracing sustainable development means both increasing the priority given to
environmental concerns in proportion to economic and social dimensions, which also have
1o be taken into consideration, and adopting a longer time frame in drawing up plans.

{Europeuan Sustainabie Cities 1996: 156-158.)

The Commission has issued some fegally non-binding communications that deal with:
town and country planning (COM(20)344 und COM(91)432); the urban environment
(COM(90)218, Councii Resolution of January 28, 1991, Court of Auditors, Special Report
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on urban environment {1994] O.J. C383/1 und COM (97)197), integrated coastal zone
management {COM(93)511); and wetlands (COM(95)189). The integrated costal zone
management demonstration programme explores effective management, but does not

directly affect decisions on fand use, which are taken at Member State fevel,

2.5 Sustainable development as an objective in legislation on land use planning

Bearing in mind the main issues of sustainable lund use defined by the World Commission
and the European Community, the next step is to study how these aims are promoted by
Jund use and plamming legislation in the countries being compared. Sustainable
development has been the basic goal of physical planning and land use planning in Finlund
since 1990 (Finnish Building Act 16 August 1958/370, §1.2, revised in Act 17 August
1990/696). The goal encompasses the planned use of natural resources as well as Lhe
environment. In Finland's new Land Use and Building Act (5 February 1999/132, §1.1)
sustainable development in land use planning is defined as the promotion of ecologically,
cconomically, socially and cufturally sustainable development. The Land Use and Building
Act has been in force in ifs entirety since 1 January 2000. The Government has decided
that in order to promote ecological sustainability in fand use planning, the density of built-
up arcas and of the supporting commercial services should be increased. Physical planaing
strives o plan settings that are functional, diverse and adequate for good health. Traffic
growth should be restrained by means of physical planning.** The criteria regulating legal
discretion promoting sustainable development in land use planning are found in

stipulations on the content of different plans.

In Denmark, the aim of sustzinable develepment is defined in the Planning Act (6 June
1991/38) more precisely as the promotion of sustainable development both for the
environment of people and for that of animals and vegetation. The law states that (Planning
Act §1) attention should be paid to economical planning, the conservation of valuable
buildings, landscapes and open shores and to the prevention of pollution. According to the

National Plan Account, the political priorities of land use planning arc to conserve nature

* The Finnish Governnment's Programme on Sustainable Development.
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and promote designation of continuous nature areas in order to protect biological diversity,

to protect open shores and cutltural strata and to stop cities from spreading.*

In both countries, nationa] plunning does not involve plans in the way that physical plans
are understood; rather it is complementary 1o regulations on planning legislation. The
Ministry of the Environment may hand down regulations to ensure that national plaaning

interests are protected.

In Finland, national and use planning consists of national fand use objectives and land use
planning objectives determined in Land Use and Building Act (§3, §22). The human rights
perspective is promoted by planning “a safe, heaithy, pleasant, socially functional living
and working environment which provides for the needs of various population groups, such
as children, the elderly and the handicapped” (LUBA, §5.1 item 1). Also the availability of
services (LUBA, §5.1 item 10) as well as an appropriate traffic system and, especially,
public transport and non-motorized 1raffic (LUBA, $5.1 item 11) can be interpreted as
being part of the human rights perspective of sustainable land use. From the perspective of
the whole community, land use planning should help protect the beauty of the built
environment, cultural vajues (LUBA, §5.1 item 3), the functionality of communities and
good building (LUBA, §3.1 itemn 7). The perspective of ecological balance consists of
promoting environmental protection and prevention of environmental hazards (LUBA,
§3.1 item 3). According to the perspective of biological diversity, biotogical diversity and
other natural values should be promoted (LUBA, §5.1 tlem 4). The economic perspective
of sustainable development is considered 10 include paying attention to the economical
community structure and land use (LUBA, §3.1 #tem 2), economical community building
(LUBA., §3.1 item 8), provident use of resources (LUBA, §5.1 item 6) and favourable
business conditions (LUBA, §3.1 item 9). The legislation does not mention the perspective

of future generations.

In Denmark national planning has been stipulated in §2-5 of the Danish Planning Act.

National planning guidelines have been given, from the perspective of promoting

* Landsplanredegorelse fra miljp- vg cnergiminisieriet (Nationa) Plan Account of ihe Ministry of the
Evvironment) 1997: 64-67.
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biological diversity, to restrict and administrate the EU bird conservation areas and Ramsar
areas (BKG [994 408). From the cconomic perspective of sustainable development
nationa planning guidelines have been given on the planning of windmills (cirk 1994 21)
and extension of the infrastructure, e.g. expansion of Copenhagen Airport (cirk 1997 56).
As concerns bioclogical diversity, national planning in Danish planning legislation consists
of protecting coastal areas (Chapter 2 a). As to the social and economic aspects, it consists

of regulating the location und size of retail stores (Chapter 2 b),

2.6 Division of legal competence in land use planning

Which authority has legal competence and thus also the obligation to promote different
aspects of sustainability, and which authority should ensure that land use is sustainable in
its entirety? In the countries being compared, this legal competence is divided between

staie authorities, joint municipal boards (regional councils) and local municipal authorities.

In Denmark, the Ministry of the Envirommnenr is responsible for the overall national
physical planning (§2.1}. The Ministry has the competence to interpose a veto in order (o
prevent the passing of a master plan if it is against nationat land use objectives (§29.1). To
ensure that national planning interests are protected, the Ministry of the Environment may
hand down regulations governing the use of authority granted by the Plunning Act and the
conient of planning in accordance with the Planning Act (§3.1). These guidelines, which
are calted National Plan Guidelines (landsplandirektiver), are binding (footnote 12 of the

LBKG i997/563).

According to the Danish Planning Act, the Ministry shall monitor development in order to
ensure that national planning interests are followed in shore-areas (§35a.2). The Ministry
shall be informed of the joint municipal boards’ vetoes regarding conflicts with the
regulations the Ministry has given in accordance with §3.1 the of Planning Act or conflicts
with the regional plans (§29.3). The Minisiry shali be provided an opportunity to give a
statement on changes to proposals for regional plans (§27.3). If a competent authority has
opposed a plan, the planning decisions cannot be approved before the dispute has been
seitled ($28.1).
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The Ministry may also regulate the comipetence of municipalities. The Ministry may hand
down regulations that allow local plans to contain provisions on matiers other than those
mentioned in §15.2 of the planniag legislation (§15.6). In compliance with other
Jegislation, the Ministry may hand down regulations stipulating that permits and
exemptions that are necessary in order 1o realize a local plan, are considered to be granied
by the implementation of the local plan. The Ministry may also hand down regulations on
the ability of a municipal council to dispense with such lecal plans and on the right of other

authorities to submit objections to proposals for such local plans (§15.7).

In Finland, until the beginning of the yecar 2000, the Ministry of the Environment was
empowered with the highest authority and supervision in land use planning (BA, §8.1).
According to the new Land Use and Building Act, the Ministry's steering competence is
restricted to regional planning (LUBA, §17.1) and to the national objectives of land use
(LUBA, §4.4). According to the Land Use and Building Act, unlike its Duanish counterpart,
the Finnish Minisiry of the Environment has the competence to ratify regional plans
(LUBA, §31: BA, §25.1). Earlier, when the Building Act was in force, the Finnish
Minisiry could even ratify some other plans (BA, §29.3, §38a, §97a, §123d.1). When it had
been dectided 1o draw up a plan or to revise a plan, or when a plan had not been ratified, the
Ministry had the competence to order a ban against construction in the arca where it had
authority 1o ratify the plans (BA, §32, §42). The Ministry had competence to order that a
plan be drawn up or revised whenever this was considered necessary (BA, §143). This
competence is now restricted to concern only matters regarding the attainment of goals laid

oul in {egislation or in nattonal land use objectives (LUBA, §177.1, §178.1).

When the old Building Act was in force, the Ministry of the Environment had the same
competence concerning master plans and local plans in the largest citics as the regional
state authorities had in the other municipalitics. The authority to deviate was decentralized
from the Ministry and regional state authorities 1o municipalities even under the Building
Act exceptions being shore areas, deviation from the gross floor area permitied in the local
detailed plan and deviation from a plan regulation on the conservation of a building (BA,

§i32.2, §5.2; LUBA, §171). Deviation from these regulations was divided between the
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Ministry of the Environment and regional state autherities when the Building Act was in
force (BA, §132.2, §5.2). Under the Building Act, competence in deciding whether a shore
plan was necessary for land use was divided between the Ministry of the Environment and
the regional state authorities (§123b.3). In the Land Use and Buiiding Act, the need for

planning of shore areas is determined in legislation (LUBA, §72).

Denmark has no regional state auriiorities. In Finland, the regional state authorities were 10
monitor physical planning in their region (BA, §8.2). According to the new legislation, the
Regional Environment Centres should promote and steer the organization of land use
planning within the arcas covered by a local authority, in order 1o ensure the realization of
nationa} land use objectives and other fand use gouls (LUBA, §18). Under the Building
Act, competence in planning decisions was often divided between the Ministry of the
Environment and the regional state authorities in accordance with the size of the
municipality: that the largest cities fell under the Ministry’s competence and the other

municipalitics under the competence of the regional state authorities.

Under the Building Act, the regional environmental state agencies had the competence to
ratify some master plans, local detailed plans and shore plans (BA, $38a, §97a, §123d.1).
When 1he decision had been made to draw up a plan or revise a plan or if a plan had not
been rasificd, the regional environmental state agencies had authority to set a ban against
construction (BA, §32, §42). Under the Building Act, for some defined municipalities,
deviation from planning regulations was stipulated as being within the competence of
regional state authorities in the case of shore areas: this also applied to deviation from the
gross floor arca permitted in the local detailed plan and deviation from a regulation on the
conservation of a building (BA, §132.2, §5.2). According to the Land Use and Building
Act, the right to deviate in cases referred above {ulls under the competence of the Regional

Environment Centres (LUBA, $§171.3).

Joint municipal boards are segional councils in Finland and county councils in Denmark.
They are responsible for regional planning and in Denmark also for the other fand use
decisions in rurai areas. Furthermore count councils in Denmark take care of much the

same things as the regional state authorities in Finland. They have competence to solicit
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ideas, proposals, ctc. in preparation for the planning of a regional or master plan or
revisions thereto. The joint municipal boards shall adopt the final regional plans (PA,
§27.1). They shail also submit objections to proposals for local plans and master plans, and
for revisions to masier plans, if the proposal is in contradiction with regulations the
Ministry has given according with §3.1 of the Planning Act or in conflict with regional

plans (PA, §29.2).

According 1o the Finnish Building Act {BA, §23) and the Laad Use and Building Act
(§19), the joint municipal boards’ function is to carry out regional planning, which
includes the drawing up and approval of regional plans and submitting them to the
Ministry of the Environment for ratification (LUBA, §27, §31). Regional councils also

have the authority 1o prohibit fand usc uatil the regional plan huas been ratified {LUBA,

i

33.3).

Municipalities are the main decision-making authorities in matiers concerning physical
planning and construction in both countries. In Denmark, municipalities are responsible for
urban zones and summer cottage areas. In Finland, municipalities are also responsible for
rural arcas. Municipal councils decide on master and locals plan on their own initiative
(BA, §29.2, §38, §97, §123d; PA, §13, §22.2, §27). In Finland, under the Building Act,
some plans had to be submitted to state authorities for ratfication (BA, §38a, §97a,
§123d.1). A master plun could include an ordinance stating that locai plans in the area

covered by the master plan need not to be submitted for ratification (BA, §29.4).

In Finland, the municipal authority may impose a ban on building when a master plan or
local plan is being drafted or revised (LUBA, §38.1, §53.1). In Denmark, if use of the land
can be prevented by a local plan, the municipai council can prohibit the building being
planned (PA, §14). A Danish municipal council can permit a property included in a plan
proposai to be developed or used in accordance with the proposal (PA, §17.2). In Finland
the authority to grant exceptional permits was deceniralized from the Ministry and the
regional state authorities to municipaities even under the Building Act except in some

cases where the competence of the state authorities was maintained (BA, §132.2, §5.2;

iy
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LUBA, §171). In Denmark municipal councils can grant exemptions from the provisions

of a locui plan so long us they do not contradict with the principles of the plan (PA, §19).

2.7 Property rights

According to the European Conventien on Human Rights and Fundamental Freedoms
(Protocol No. 1, Article 1) “[e]very natural or legal person is entitfed 10 the peaceful
enjoyment of his possessions. No one shall be deprived of his possessions except in the
public interest and subject to the conditions provided for by law and by the general
principles of international law, The preceding provisions shall not, however, in any away
impair the right of a State to enforce such laws as it deems necessary o control the use of

property in accordance with the general interest ...".

Both in Finland and in Denmark landowners’ righis have been protected by constitution
(PL, §13%; GL, §73), but can be restricted by law. As stated by the constitutional
commiitice in Finland, minor interference may be enacted by an ordinary law, while more
profound intrusion requires constitutional enactment. According to the Constitution of
Finland (§ 13) “{tihe property of everyone is protected. Provisions on the expropriation of
property, for public needs and against full compensation, arc laid down by an Act™. The
more important the public interest is, which requires interference with the property right,
the more profound intrusion is possible to enact by ordinuary law (e.g. PeVL 14/1982 vp,
PeVL 2/1986 vp). (HE 1/1998: 79-80, HE 309/1993: 62-63.) According o (he
Constitution of Denmark (§73 (1)) “{t]he right of property shall be inviolable. No person
shall be ordered to cede his property except where required by the public weal. It can be

done only as provided by Statute and against full compensation™.

The concept of sustainable development includes as being part of the right of property also
the right to develop. The Rie Declaration on Eavironment and Development (Principle 3)
states that “[tihe right 1o development must be fulfilled so us 1o equitably mecet

developmental and environmental needs of present and future generations”™. The Jand use

* Until 1.3.2000 in HM §6.
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planning legislation comprises resirictions in the landowners right 1o gse their property. In
Finland, the most comprehensive tool is detaited planning but even it “may not impose
restrictions on or cause harm 10 landowners or other titleholders that could be avoided
without disregarding the objectives or requirements of the plan” (LUBA, §54.3). In
Denmark, there is no such restriction in the provisions on land use planaing, but
landowners are entitled to compensations when a local plan or a 1own planning by-law
reserves a property or a part of a property for public use (PA, §48) or prohibits a building

from being demolished or renovated (PA, §49),

The restrictions that may be imposed by land use planning comprise the objectives of land
use planning (LUBA, §5; PA, §1) and the balancing of private and public interests in the
plan. The fair balance that has to be struck between the general interest of the community
and the interests of the individual may be e.g. protecting a limited natural resource, which
is in the general interest, against landowners’ interests to exploit these natural resources.
According 1o the European court of human rights, protecting the fish stocks was considered
to be the legitimate general interest, even tough 1t interfered with the applicants’ property
rights. The restriction was regarded as justified, being lawful and pursuing, by means

proportionate 10 the aim. (ECHR Case Posti and Rahko v. Finland, § 77.)

Respect for private life is a further aspect of human rights that has to be taken into
consideration in bulancing interests in land use planning. According 10 the European

Convention en Human Rights and Fundamenal Freedoms (Article 8)

“le]veryone has the right to respect for his private and family life, his home and his
correspondence.

There shall be no mterference by a public authority with the exercise of this right except
such as is in accordance with the law and is necessary in a democratic society in the
interests of national security, public safety or the economic weli-being of the country,
for the prevention of disorder or crime, for the protection of health or morals, or for the
protection of the rights and freedoms of others.™

1 Decisions from the Court of Appea! (@stre Landsrets dom 743/2000) and Supreme Count {Hojesterets dom
10537/2001) iltustrate. that 1he Danish courts decide on, whether a testriction in the owner's right o use their
propenty is in conflict with the Evropean Cenvention on Human Righits §8, (Bet;enkning nr. 1407: 52.)
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Although the object of Article 8 is essentiatly that of protecting the individual against
arbitrary interference by the public authorities, it does not merely compel ithe Suate to
abstain from such interference: in addition to this primarily negative undertaking, there
may be positive obligations inherent in cffective respect for private or family life (sce
ECHR Casc Atrey v. Ireland, p. 17, § 32). Severe environmenial poliution might affect
individuals’ weli-being and prevent them from enjoying their homes in such a way as to

affect their private and family life (ECHR Case Guerra and others v, Italy, § 58).

2.8 Sustainable land use in the content of plans

Sustainable land use comprises the protecrion of differeni areas and the location of
activities. Conservation of nature shall be taken into consideration in the regional plans of
both countries and also in the Jocul plans of Finfand (PA, §6.3 ilom 8; BA, §22.2, §32.2
item 18; LUBA, §28.3 item 6, §34.2). The new Land Use and Building Act contains
provisions on protection of natural values also in master plans (LUBA, §39.2 item 8). Both
countries have special regulations to protect shorelines (PA, §5b. Shore nature

conservation programme).

Recreation arcas are not mentioned on the contents of plans in the Building Act in Finland,
while in Denmark recreation areas are to be protected by both regional and master plans
{PA. §6.3 item 9, §11.4, §11.5 item 6). The new provisions in Finland contain, however,
protection of sufficient arcas suitable for recreation in ali plans (LUBA, §28.3 item 7,
§39.2 item 9, §54.2). Buildings and cultural-historic surroundings may be protected by
local plans in both counirics and in Deamark even by master plans (PA, §11.5 item 2,
§15.2 item 14; BA, §135, §34.3, §95.3; LUBA, §54.2). According to provisions in the new
Land Use and Building Act, even regional ptans should contain provisions on protection of
cultural heritage (LUBA §28.3 itemy 6) and master plans should contain provisions on

protection of the built environment (LUBA §39.2 item 8) in Finland.

In both countrics the regulations on local plans contain provisions on the health of the
building site (PA, §15.2 item 15; BA, §34; LUBA §54.2). In Finland also new master plans

should contain provisions on creating opportunitics for a safe and healthy living
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cnvironment (LUBA, §39.2 item 5). As an aspect of the protection of human health water
supplies are protected in Denmark by regional planning (PA, §6.3 item 11) and in Finland
by local planning until the year 2000 (BD, §32.2 item 3) and since the year 2000, by
regional and master plans (LUBA, §28.3 item 4, §39.2 item 4). As an aspect of the amenity
of the human environment landscapes and the urban environment are regulated in Finland
by jocul plans (BA, §34.1}, since the year 2000, protection of landscupe is regulated by
regional plans and master plans (LUBA, §28.3 item 0, §39.2 item 8) and as pleasant living
environments in local plans (LUBA, §54.2); and in Denmark by master plans (PA, §11.5

item 2).

Another factor in sustainuble lund use is regulating the focation of acrivities. This includes
the effective use of land and reducing the need for traffic. These faciors could be
interpreted as weighing rules together with the inconvenience for landowners. One could
add to these weighing rules even the current Finmish regulation on not to “substantially
weaken the quality of anyone’s living environment in a manner that is not justified by the
local plan’s purpose™ {LUBA, §34.3). The minimization of traffic is not menationed in
either Danish or Finnish planning regulations. Only in relationship to the location of
commerciai services is it necessary 1o take the impact on traffic into consideration. Thus in
Finland, the aim of physical plans is that they should promote the accessibility of services
(LUBA, §5.1 item 10). This aim can be interpreted as restricting traffic by means of local
planning, which wasn’t possibie before the new provisions came into force on | Murch
1999, In Denmark, the distance of retail shops and consumers should be restricted in all

plans (IPA, §5¢.3).

Effective use of land is regulated in Finland in regional plans and in Denmark in local
plans (BA, §22.2; PA, §15.2 item 7}. Since the year 2000, cconomical community structure
is mentioned both an objective in land use planning and as required content on regional
plans and master plans (LUBA, §5.1 item 2, §28.3 item 1, §39.2 item 1). These aspects of

sustainable Jand use will be analysed further in the following chapters.
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3 SUSTAINABLLE LAND USE: LAW IN ACTION

3.1 Selecting Cases

Legal discretion with regard to interest balancing in land use planning can be interpreted
on the basis of decisions made by the highest instintions of appeal®®. In Finland, the
Supreme Administrative Court (korkein hallinto-oikeus, KHO) is the highest court of
appeal concerning land usc planning decisions. The Supreme Administrative Court can
rile only on the legal discretion of the decision. If the decision is mainly about the
expediency of the cuse, it must be referred to the State Council. (Act on Supreme
Admimstrative Court 22.7.1918/74, ASAC §5.1)* A complaint may be direcied 10 the
Parliamentary Ombudsman or to the Chancellor of Justice, who have, however, no
jurisdiction to change the decision, but to issue a reprimand to the subject for future
guidance or to consider criminal charge or disciplinary proceedings against the decision
maker. He or she may also issue i recommendation to the compeltent authority that an crror
be redressed or a shortcoming rectified (Parliamentary Ombudsman Act 14.3.2002/197.

§10.1 and §11.1; Chancellor of Justice Act 23.2.2000/193, §6).

In Denmark, the Nawre Protection Board of Appeal, the Supreme Court, and the
Parliamentary Ombudsman (Folkentings ombudsmand} all have different roles in decisions
concerning appeals pertaining to land use planning. The Nature Protection Board of
Appeal (Naturklagenavnet, NKN) is a board of appeal on land use planning decisions. It
consists of a lawyer as the chairman, two judges from the Supreme Court and a member
from cach political party represented in the economic committee of the Danish Parliament
(Lov om naturbeskyuelse §80). Decisions made by the Naturklagenavnet can be appealed
10 the Supreme Court {Danmarks Riges Grundiov 5 June 1953/169, §63) or to the
Parliamentary ombudsman. The Supreme Court may decide on whether the criteria for

interest balancing are legal and whether the rules for prioritisation of the interests have

* In Finland, precedents have de facto a significant argumentative value in the interpretation of statues even
if they are not de jure binding (Aarnio 1997: §2).

** Political-administrative discretion in Finland can be interpreted on the basis of the decisions made by the
Ministry of the Environment to ratify regional plans as well as some municipal and local plans {BA, §25.1,
§29.3, §38a, §97a, §123d.1). Under the new Land Use and Building Act, only regional plans are submitted to
the Mintstry of the Envirenment (LUBA. §31). Decisions of confirmation from the regional State authorilies
on the environment can be appealed 10 the Ministry of the Environent.
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been followed (Christensen 1994: 92-103). Appeal to ali these instances may concern
only legal discretion”. The parlinmentary ombudsman’s decisions are not legally binding:
however, if the Ombudsman calls upon the authorities to make a fresh decision, they

usually do {Ombudsmandsloven 12 June §996/473, §22--23).

Hardly any land use cases have mentioned sustainable development so far*. To be able to
study sustainable land use in spite of this, we can utilize the various criteria we have
considercd here to promote sustainable land use. One of the few cases where sustainable
development was mentioned occurred in 1993, when the Supreme Administrative Court of
Finland ruled that excessively efficient land use in an area planned for tourism and
recreational did not promote sustainable development (KHO 1993 A 40). The imporance
of the criteria of sustainable development to be mentioned in the legislation is reflected in a
decision of the Supreme Administrative Court of Finland. It was ruled that the placing of a
large shopping mall outside the city centre couid not be prohibited on the grounds that it
would jeopardize services in nearby areas or that it would splinter the community structure
and add traffic, because these criteria where not mentioned in legisiation when the
construction was being planned (KHO 1997 145). The reason that sustainable development
was mentioned as an aim in the Building Act since 1993 was not cnough. On the other
hand landscape, vegetation {KHO 1995 A 38) and important nesting site of ringed seuls
nearby (KHO 1993 A 37} where accepted as reasons 1o prevent construction. These criteria
where mentioned either as criteria on plans or in the Govermment's Decision in Principle,

both of which are legally binding,

In Denmark, there is so far only one decision concerning sustainable development in land
use planning mentioned in the publication on questions of principal matter of the Nature

Protection Board of Appeal (Naturklagencevnet orienterer, NKNQO). Even this case doesn't

7 I Denmark political-administrative discretion can be interpreted on the basis of vetoes by the Ministry of
the Environment {PA, §29.1), Vewoes made by joint municipal boards can be appealed.

*# By 26 September 2003 there are ten Jand use planning cases that refer to the aim of sustainable
development. Two of them are already mentioned above. There is one additional cuse on the placement of a
shopping centre which rules that a shopping centre can’t be placed outside the city centre by using a regional
plan {(KHO 2003 60}, onc case protecting the costal arca (KHQ 2003 30), one case considering the
conservation of wetland (Muotoksen allas, KHO 2002 86), one protecting endangered species (KHO 2002
78}, onc about legal conditions on sewerage in scattered settlements (KHO 2002 15), one on applying the aim
of sustainable development on national Jand use objectives (KHO 2001 59) and one not allowing to favour
centralized heating solutions based on the aim of sustainable development (KHO 1669/1999).
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bring any light on how to interpret what sustainable development in land use planning is.
This case merely states that the goal of the planning legislation is to ensure that sustainable
development of society is secured. The issuc in this case was whether o permit the

construction of new buildings 10 enlarge a piggery on « farm, (NKNO 30/1994.)

The legally regulated criferia are weighed against other legally accepted reasons. The
principles of equity, proportionality and objectivity as well as the prohibition on the abuse
of power and the right to promote the purpose of law are considered to be part of the legal
framework of administrative decision-making in Finland and in Denmark (Herala 1997:
89-93). In Denmark, the Parliamentary Ombudsman weighed landscape interests against
economic reasons and the principie of equity on one occasion (FOB 15 February 1993),
Some criteria can be given special importance, as in Denmark where legislaiion has set the
goal of keeping shores vacant (PA, §3a.1). A master plan was rejected in order 10 protect
access 1o a recreation ared near the shore (NKNO 13/1993). One other master plan was
rejected because of construction was planned on a green belt at the shore (NKNQ

82/1995).

The criteria for promoling sustainable development may also be the reason why land use
requires regulations issued in a plan. In Finland, the Supreme Administrative Court refused
to atlow the establishment of a dump and a motor sport area because land use of these
types was assessed as requiring plan regulations owing to their effects on the well-being of
the environment (KHO 1992 A 81). Some regulations protect only the size not the site. For
instance, under the old Finaish Building Act, the total size of park arcas could be protected

in a local plan, but not the park sites as such (KHO 1993 A 48).

3.2 Creating the Data [ile

The next phase, when using Qualitative Comparative Analysis 0 examine legal regulation,
1§ to code the selected cases (1aking into account legal sources) according to the defined
criteria. As explained in the carlier chapters, 1 have decided to use sustainable land use as
the outcome. The outcome has been coded 1, if the plan was ratified and 0 if the plan was

overturned. The outcome has been interpreted to indicate that ratified plans are in
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accordance with sustainable development while overturned plans are counter to sustainable
development. This has been taken into consideration when coding and selecting cases.
Only cases that have been overturned on the basis of any of the attributes defined as being
connected with sustainable development have been included in the research. In this way, it
has been possible to avoid interpreting irrelevant issues as fafling within the concept of

sustainable development.

As attributes [ shall usc background criteria and criteria pertaining to sustainable land use,
which can be divided into attributes concerning conservation, the human environment or
regional and community structure. I have defined three criteria as background attributes
linked with the type of regulation, which are important to keep in mind when regulating
sustainable land use. Thesce background artribures are the following: the ype of decision,
which can be either a local plan (coded as 1) or an overal! plan {coded as 0) and the type of
overall plan, which can be either a regional plan {coded as 1) or a master plan (coded as 0).
Local plans are coded as a dash in order to indicate that local plans have no value {or this
attribute. Because there are three plan types and only two vajues for the attributes, two
attributes have been used to be able 1o distinguish between ali types of plans. The use of
only one atiribute to distinguish between the three 1ypes of plans and code them as 1,0 and
a dush would give a false result because of the minimization that was done when
comparing the sets of attributes. In this process, when cases are compared in pairs, the
result could be that the attribute “type of overall plan” turns out to be irrelevant for the
outcome and is therefore excluded. These cases would be confused with cases coded as a
dash indicating a link with one of the three types of plans, The third background attribute is
refated (o whether the area is covercd by some conservation decision. An area has been
coded as 1 if it was included in a conservation programme (e.g. for the shore or birds, etc.)
and as 0 if it was originally founded as a national park or strict nature reserve. Other

decisions have been coded as not having an tmpact on this attribute {coded as -).

Next are the attributes periaining o sustainable Jand use. Attributes that define
conservation values are recreational, nature and cultural values. If the decision concerned
recreational values, and the recreational values were upheld in the decision, the decision

for 1his autribute has been coded as 1. If the recreational values were overturned, the
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decision has been coded as 0. If the decision did not concern recreations] values, the
decision has been coded as -. The same coding has been done for natural values and
culural values. Atributes associated mainly with the fimian environmenr are health,
amenity and protection of water supplies. The third group of attributes on sustainable land
use consists of attributes linked with regional and community structure, such as 1raffic,
effective land use and the inconvenience to landowners. Appendix 1 shows a table of the

attributes and their codes.

3.3 Data Matrix: The values of the alfributes in cases

The use of binary codes to indicate that attributes were either present or absent is weil sited
to legal thinking, which assumes that issues are either legal or illegal. In this study the
attributes either were taken into constderation in the court decisions, or they were not,
while the result of the interest weighing remains open and has to be interpreted on the basis

of the decistons.

In the data matrix editor, which is used 1o create the data file, each row represents a case
and each column is an attribute. The data matrix is an important table when tracing the
original cases on the basis of which the different configurations are defined.” The
maximum number of attributes is 12, plus the outcome. Cases can be given a case
identification {CaselD), and then the values for auributes (1,0 or -) concerning each
decision. The outcome is always the last column of the matrix. The CaselDs can be used 10

trace the original cases linked to different combinations of attributes from the data matrix.

In this research the two first attributes are linked so that if the autribute “decision’ is coded
as 1, the next attribute *plan’ is coded with a dash 10 show that local plans (coded as 1)
have no vaiue on the next atiribute indicating the type of overall plans. Correspondingly, if

the case concerns overall plans, the attribute “decision’ is coded as 0 and the next atribute

¥ When slurting to create a new data fife, a new data file is selected from the File menu and the auributes
{variables) that have been chosen are named. An earlier document saved in RTF lormal can also be used, Te
exit the editor and save the lile created, select “Create a New File™ from the File menu and then give the file
a name (8 characters. QVINY ez Denmark LQVN, To add results to the vutput file, 1o be printed luter, use
“suve ostpul” {File menu) and select the appeading texs.
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must have the value of either 1 {regionad plans) or O (master plans). Ouicome is another
vilue that must be coded. In this case, it would be confusing to code the outcome with a
dash indicating that the plan was ratified in part and overturned in part, because in this
study a dash was used to indicate a missing value, In QCA, a dash usually means that the
value is $0 close to average that it is hard to 1ell whether it should be coded as 1 or 0.
Because the prograrn doesa’t allow an attribute o be coded as blank, I had to use the dash
to indicate that the attribute had no value; i.e. to show that the attribute was not an issue
affecting the interest weighing in a particular case. The atiribute WATER was coded as
blunk in ali cases, because the Building Act in force at the time of the cases did not

regulate water supplies.

The next two tables iflustrate the original cases and the values given to the chosen
attributes®™. These arc the tables that were used iater in the study 10 find out, for example,
how many overturned local plans there are in the rescarch materia] for Finland {Table 1;

attribute local = 1 and attribute cutcome = ().

1 decided to create different files for the cases from Finland and Denmark, in order to
reserve the attributes for other criteria. One possibility would have been to use one of the
attributes to indicate the country, since only two countries were being compared. If the
number of issues to be compared is more than two, this would not be possible if the idea is
to know which combinations of aitributes represent each item of comparison. Here [ have
already used all 12 atiributes™ allowed by the program and no attributes were left to

indicate the country.

*0The attributes are Hlustrated in Appendix 1.
* The minimum pumber of altributes that must be used is three.
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Table 1. Raw data matrix (Finland).
W
A
o C T
vV o E
L E N R R L.
o R & Lk E A
C A E C S F N
AL R R C ¥ T F D O
L L v E N U H A P R E O U
A A A L E P P A C W T
PP T T T T A P L F T N C
L L I 1 ¥ v L E I F 1 E O
A A O O R R T A E 1 V R M
CaselD NN NN E L B L S C E § E
1977A050, ¢ 1 - 1 O - - - - - - 0O 1
1980A1I59, 0 0 O O O - - - - - - - @
1993437, 1 - 1 - O - - O - - 0 - 0O
199712532, 0 0 1 - ¢ - - - - - - 1 O
1988A57, 0 O I - O - - - - - - 1 0
1985A10132,%*1 - - - - - - - - 1 1 - 0
1989798 1 - - - - - - - .« 1 - - 0
1997T3215, 1 - - -« - - « « - 1 - - 1
1997145, 1 - - - - - - - - 1 1 - 1
1993448, 1 - - 1 - - - 0 - - 0 0 1
1978124872 1 - - O O - - - - - - - 0
1991481, ¢+ - - O - - - 0 - - - - 0
19777206841 - - 0 - - - .« - - 1 - 1
1976T257441 - - 0 - - - - - - 1 - 1
1986T2667, 1 - - - - '+ - 1+ - - 0 - 1
1981A148, 1 - - - . - - 0 - - 0O - 0
1983AI9, 1 - - - « - - 1 - - 0 0 1
1993040, 0 ¢ - 1 O - - O - 1 F 1 0
1986A4, 1 - - -« .~ - 1 - - - - - 1
1987A45, 1 - - - - - 0 O - - 1 - 0
1983A164, 1 - - - - - 1 - - - - - 1
19874472, 1 - - - - O - O - - - - 0
1994426, 1 - - - - 0 - 1 - - - - 1
1983A1068, 1 - - - - - - 0 - - - - 0
1995438, I - - - O - - 0O - - 0 - 0
19967197, ¢ 1 - 1 - - - 0 - - - - 0
1985A074, 1 - - 0 0 - - O - - - - 0

» QOmitled, after deliberations, in connection with Table 9.
 Omitted, atter deliberations, in connection with Table 9,
M Omitted, after deliberations, in Chapters 4.3.1.1. and 5.2.1.3
* Omitled, after deliberations, in Chaplers 4,3.1.1. and 5.2.1.3.
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The next table shows the Danish cases coded with the same attributes as the Finnish cases.

Table 2. Raw data matrix (Denmark).

W
A
0O ¢ T
Vo0 E
. E N R R L
0O R § L L A
C n E C S IF N
A L R R C u T F D 0
. L. V. E N U H A P R E 0O U
A A A L E P P A C W T
PP T T T T A P L. F T N C
L L 1 v U L E I F 1 E O
A A 0O O R R T A E 1 V¥V R M
CaselD N N N N E E H L S$§ C E § E
1995/59 i - 11 - 0 - -~ - - 1 - - 0
1995/82 o ¢ - - 0 - - 0 - - 1 - 0
1996/107 1 - - - - - -0 - - 1 <« 0
1997/131 1l - - - - - - 0 - . 1 - 0
1995/86% 1 - - - - - - .. N
994130 o0 1 - - - 1 - 1 - « . 1
1994/24 o o0 - 0 - - - - - - 1 - 1
1994/23 1 - ¢ 0o 0 - - - - - 1 -« 0
1998/168 O 1 - - - - 0 - 0O - - - |
1993/14 1 - 1 - - - - 0 - - - - 0
1993/13 i - 0 0 ¢ - - - - - - -0
1993/13 o0 0 0 0 06 - - - - - - -0

The table shows that in Denmark most of the rescarched cases are locui plans (the attribute
on local plan has the value 1) three of the cases concern master plans (the attribute on
overall plan has the value 0) while two of the cases concern regional plans (the attribute on

overall plan has ihie value 1).

3.4 Truth table: Rearranging the raw data

In the truth table the raw data is organised by different atiribute combinations and this way

detached from the original cases. The truth table summary lists every unigue configuration

** Omitted, after defiberations, in Chapler 4.2.1.2.
* The decision concerns master planaing as well as local planning.
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of independent auributes found in the data plus the number and percentage of cases
assoctated with different outcomes. I there is a contradiction between cases, the outcome
is assigned the value C. The ‘old’ and ‘new’ columns refer to changes made in the

ciassification of raw data.

Table 3. Truth table summary (Finland).

0Old New
0 Configurations 13 i3
1 Configurations 7 7
- Configurations 0 0
Contradictory Configurations 2 2

This table indicates that in Finland, for 13 of the different attribute combinations the plan
wis overturned {0 configurations) and for 7 of the different attiribute combinations the plan
was ratificd {1 configurations). Contradictory configurations are of special interest because
they draw atiention to the fact that for two of the attribute combinations the outcome
differed even though the vajues of attributes remain the same. These cases might lcad us to
a new attribute that is significant in relation 10 the outcome. Contradictory cascs are
analysed in connection with Table 7, which provides CaselDs for all of the cases. The sum
of 0 configurations, 1 configurations, - configurations and contradictory configurations is
not necessarily the number of cases in the raw data matrix (Table 1), because several cases

might have the same values for the same attributes.

Table 4. Truth table summary (Denmark).

0ld New
0 Configurations 8 8
1 Configurations 3 3
- Configurations 0 0
Contradictory Configurations 0 0

In Denmark, no comradictory configurations were detected. The previous table on
Denmark, the raw data matrix (Table 2}, shows that these data contain 12 cases from
Denmark. This table points out that of the 12 cases 11 had different configurations. Only

{wo cases have the same configurations.
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This indicates that the cases were quite heterogeneous; in both countries, only a few cases
have the same configurations. This means that the suggestions presented in this research
are often based on configurations attained from only one case. This is acceptable in legal
interpreting, where even a single case decided in the highest courl of appeal shows how the
legisfation will be interpreted in the {uture by decision-makers (in the same circumstances)
and also by authorities and fower court instances; otherwise the decisions will be reversed

upon appealed.

Table 5. Number of raw data cases for each truth tuble configuration (Finiand).

0 Cases I Cases - Cases
LOCRNCHAWTELO"

N N N
0i-10------ 01 { | 0
00000------- 0 i 0 0
1-1-0--0--0-0 1 0 0
001 -0-——--- 10 2 0 0
l--ameeme i1-C | 1 0
| R 1—C | i 0
1--1---0—001 0 | 0
F--00------- 0 1 0 0
1--00--0----0 1 0 0
lewcfdee-}----0 1 0 0
1--0-----1-1 9 2 0
1----1-1--0-1 0 | 0
1-mmm-- 0--0-0 1 0 0
1------(0—0-0 1 0 0
1-mem-- 1—001 0 [ 0
00-10--0-1110 1 0 0
1----- [ R | 0 2 0
J . 00--1-0 | 0 0
1----0-0----0 1 0 0
l----0)-1----1 0 | 0
J EEEERS 0----0 | 0 0
01-1---0----0 1 0 0

# The variubles by colunin: LOCAL PLAN, OVERALL PLAN, CONSERVATION., RECREATIONAL.
NATURE, CULTURE, HEALTH., AMENITY, WATER SUPPLIES, TRAFFIC, EFFECTIVE USE OF
LAND, LANDOWNERS, OQUTCOME.
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This table* shows how many cases have had the same values for the particular auributes
separated by the autribute on the outcome. In most of the cases included in this study, cach
casc had a unique combination of values for the different attributes, This table also shows
which combinations of attribute values have had contradictory outcomes (marked with C).
Altribute combinations |-------- 1i- and 1-------- 1-- have had both vaiues 0 and 1 for the

cutcome attribute in Finland.
In line with the table 4 the research material contains 8 various configurations for cases
that were overturned and 3 various configurations for cases that were ratified in Denmark.

This is illustrated in the next table.

Table 6. Number of raw daia cases for cach truth table configuration (Denmark).

0 Cases 1 Cases - Cases
LOCRNCHAWTELO

N N N
1-1-0--—-1--0 1 0 0
00--0--0--1-0 1 0 0
l-eea-0--1-0 2 0 0
 [— 1--0 1 0 0
01---1-1-e-1 0 i 0
00-0------1-1 0 ] 0
1-000-----1-0 1 0 0
01----0-0---1 0 I 0
1-1-eeeQ---0 | 0 0
1-000------- 0 | 0 0
00000------- 0 l 0 0

As expected, only a few cases have the same combinations of attributes. This is because
the cases included in the study were gathered from the highest instances of appeal, which
are mcant to steer the interpretation of legislation. It is not likely that these precedents
would involve many similar cases. To get a larger number we would have to use cases

from lower instances. This would involve uncertainty about the ultimate interpretation of

* 1t is useful 10 save the output sclection (“save oulput™ in the File menu) for printing at a fater time. This is
done by giving a file name consisting of cight characters and an ending with the extension OUT (e.g.
Susinin2.0UT),
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the issue if such were appealed 10 a higher instance. On the other hand, a qualitative
analysts in general and in this research on court decisions in particular, even a single case

is sufficient to reveal & certain pattern,
The next table reveals the caselDs linked with different configurations. This table is useful
il the resecarch material contains cases that have the same attribute values orfand

contradiclory cases.

Table 7. CaselDs for the truth table (Finiand).

01-10------ it => [977AN50 =}
00000------- O => 1980AII39 =0
1-1-0--0--0-0 => 1993A37 =0
001-0------ 10 => 1997T2532 =0 1988A37 =0
oo 11-C => 1985A11132 =0
1997 145 =1
1------ 1--C => 1989T98 =0
199713215 =1
1--1---0--001 => |993A48 =l
1--00~~e---- 0 => [978T2417 =0
1--0---0----0 => {991A8I =0
1--Q--m-- 1-1 => 197772068 =1 197672574 =1
I--—-1-1--0-1 => 19806T2667 =1
1------0--0-0 => J981AI48 =0
Ieeeee i--001 => 1983AII59 =1
00-10--0-1110 => 1993A40 =0
1----- l-—--- 1 => 1980Al4 =] 1983All64 =1
1-----00--1-0 => |987A45 =()
1----0-0----0 => [987A47 =(}
1----0-1----} => 1994A26 =l
1----- 0----0 => 1983AlI68 =0
1---0--0--0-0 => [995A38 =()
01-1---0----0 => 1991T197 =0
1--00--0----0 => 1985AH74 =0

This table is helpful in tracking the cases underlying the attribute combinations. Here we
can sec that cases 1977T2068 and 197672574 in Finland have rhe same values for both
altributes and outcome. Also cases 1980A14 and 1983A1164 are the same in this respect. It
might be useful to take a closer look at these cases in order to determine if they are similar
in general. Cases 1985AI1H32 and 1997 145 are conrradictory cases and are of special

interest when analysing the cases underlying the auribute combinations. Cases 1989798
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and 1997T3215 are also conrradictory. Moreover, it would be useful to examine cases
199772532 and 1988A57 in more detail because they have the same values for atiributes

and outcome,

When analysing the coniradictory cases™, we can see that both cases 1985AI1132 and 1997
145 are decisions about local plans. Both decisions deal with increasing the effective use of
land and traffic in the area. In case 1985A1132 the decision of the lower court was
overlurned and in case 1997 145 it was upheld. In case 1985AI1132, the town plan was
revised 10 increase retail shops in the area, at the expense of housing. An earlier plan had
restricted traffic in the area. In case 1997 145, a rural plan was drawn that would allow
construction of a shopping centre in an area planned to be commercial centre. The plan was
not considered to be against the interests of sustainable development even though it
increased traffic in the area, because it didn’t spread the community siructure and was well
situated with regard to existing traffic routs. In case 1985AI1132, an area imtended mainly
for housing was protected against an increase in traffic, whereas in case 1997 143, the arca
was planned for offices and conunerciul use. Thus the contradiction between these two
cases stems from the fact that according to the Finnish legislation on planning, increased
raffic in general is not aguainst the law, but housing areas can be protecied against
increases in traffic as an aspect of practicable and suitable use of lund {BA, §34.1; BD,

§32.2 item 19).

The second pair of contradictory cases, namely cases 1989T98 and 1997T3213 are both
decisions concerning local plans and deal with increases in traffic, but in these cases the
issue was not the effective use of fand. The decision made in 1989 was overturned because
public transport had not sufficiently been taken into consideration in the plan. The decision
made in 1997 concerned a local plan that would allow the construction of a shopping
cenire outside city centre in an area marked for industrial usc in the regional plan. This
plan could not be overturned on the grounds that it wasn’t in accordance with sustainable
devetopment or because it increased traffic. This pair of contradictory cases thus also

brought out that increased traffic as such is insufficient grounds for rejecting a plan,

 Case-oriented researchers usually deal with inconsisiencies or paradoxes by examining the cases in greater
detail. This might led to the conclusion that some attribute was everleoked or that he values of the attsibutes
would need (o be re-cvaluated {Ragin 1987:113-118).
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whereas failure to make adequate public transport arrangements led to rejection of the plan

because traffic requirements had not been met (BA, §34.1; BD, §32.2 items 13 and 14).

Table 8. Casellds for the truth table (Denmark).

1-1-0----1--0 => 1995/59 =0
00--0--G--1-0 => 1995/82 =()
1------0--1-0 => 1996/107 =0 1997/131 =0
| EEEEEE i--0 => 1995/806 =0
Ol---1-1----1 => 1997/130 =
00-0------1-1 => 1994/24 =1
1-000-----1-0 =>1994/23 =0
(1----0-0---1 => 1998/168 =i
I-1----0)----0 => 1993/14 =(}
1-000------- { =>1993/13 =()
G0000------- 0 => 1993/13 =()

As already stated, in Denmark there were no contradictory cases. Cases 1996/107 and
1997/131 have the same values for attributes and outcome. They both deal with the visual

appearance and the effective use of land in local plan areas near the shore,

3.5 Truth table: Comparable cquations

Before the research data can be minimized by the fogic applied in QCA, the raw data
matrix (Table 1) must be translated into comparable equations in order to track the
changes. This is shown for the data on Finland in the {ollowing 1able. This 1able merely
transforms the values presented in the raw data matrix into sentences using capital and
small letters, distinguishing different types of plans and on the other hand overturned plans
from ratified plans. There are as many sentences as there are cases in the research materiad,
except that cases that have exactly the same values generate only one sentence in the truth
table. The number of cases that have generated the same sentences can be seen in the end
of the row in brackets. The truth table concerning Finland shows that three of the sentences

represent two cases, while the other represent each only one case.
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Table 9. Truth 1able {Finland).

File: SUSTAIN2.QVN
Model: OUTCOME = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH +AMENITY +WATER + TRAFFIC + EFFECTIVE + OWNERSY

OUTCOME = Local OVERALL RECREAT nature owners
oulcome = Local OVERALL RECREAT amenity

outcome = Local overalt conserv Recreat nature +
Local overall CONSERYV Nature OWNERS (2) +
Local overall RECREAT nature amenity TRAFFIC EFFECTIVE
OWNERS

OUTCOME =  LOCAL TRAFFIC EFFECTIVE © +
LOCAL RECREAT amenity effective owners +
LOCAL recreat EFFECTIVE QUTCOME (2) +
LOCAL CULTURE AMENITY effective +
LOCAL AMENITY effective owners +
LOCAL HEALTH (2) +
LOCAL culture AMENITY +
LOCAL TRAFFIC ©

outcome = LOCAL CONSERV nature amenity effective +
LOCAL TRAFFIC EFFECTIVE® *+
LOCAL TRAFFIC®™ +
LOCAL recreat nature +
LOCAL recreat amenity +
LOCAL amenity effective +
LOCAL heaith amenity EFFECTIVE +
LOCAL culture amenity +
LOCAL amenity +
LOCAL nature amenity effective

The truth table also clearly points out ithe coniradiciory cases concerning local plans, which
have been marked with ©. The cases are described in connection with Table 5. One way to
resolve the contradiction between the cases is to add an attribute that would distinguish the
iwo conflicting cases {rom each other. The other alternative is to take a closer look and to

revalunte the denomination of the attributes in the equations involved. Traffic seems to be

“ This expression shows the aitributes used in this truth table — in this case 1 huve used afl the atiributes
selected Tor this research — and the aitribute that has been chosen as the outcome ~ in this case the atribure
illustrating whether the plan has been ratified or overturmed.

“ Omilled because the case KHO 1985 A 11132 was omitied.

& Omitted because the case KHO 1989 T 98 was onsitted.
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the common auribute in the conflicting cases. Inadequate public transport and the aim to
cut down traffic in housing arcas were sufficient reasons to overturn planning decisions,
while increases in traffic stemming from the construction of shopping cenires outside city
centres did not cause plans to be overturned. After taking a closer look at the conflicling
cases 1 decided to omit cuse 1983 A 11 132 because it deals mainly with the suitability of
the terrain, and case 1989 T 98 becuause it deals mainly with the requirements concerns on
traffic. This deciston to omit these two cases eliminates the conflicting atribute

combinations {rom the data on overturned plans.

The next truth table concerns Denmark’s overturned as well as ratified plans. It shows -
using all the atributes selected for this research — the attribute combinations linked to

different outcomes distributed by the type of plan.

Fable 10. Truth wable (Denmark).

File: SUSTAIN4.QVN
Model: OUTCOME = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH + AMENITY + WATER + TRAFFIC + EFFECTIVE + OWNERS

OUTCOME = Local OVERALL health water +
Local OVERALL CULTURE AMENITY

OUTCOME = Local overall nature EFFECTIVE

ounfcome = Local overall nature amenity EFFECTIVE +
Local overall conserv recreat nature

outcoms = LOCAL CONSERY nature TRAFFIC +
LOCAL amenity EFFECTIVE (2} +
LOCAL TRAFFIC +
LOCAL consery recreat nature EFFECTIVE +
1L.OCAL CONSERY amenity +
LOCAL prserv recreat nawure
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We can read from this truth table e.g. that in Denmark it has been considered to be
sustainable fand use (OUTCOME) in regional planaing to ignore heahh values as well as
ignore water supplies (Local OVERALL health water) and on the other hand 1o protect
cultural values and amenity values (Locil OVERALL CULTURE AMENITY). This table
also shows again the different possible attribute values combined with the two outcomes
{See Table 6). The Danish cases don't include any contradictory cases. On the other hand,
there are two cases generating the same sentences on local plans. The Table also indicates
that there are no overturned regional plans or ratified local plans in the research material.

Proper succession of the attributes is important for the comparability of files.

The information we can get by using QCA before applying minimization concerns, as we
have seen in this chapter, similarities and contradictions of the cases. To get further in
analysing interest weighing involved in the cases, we have to apply Mill's methods and the
principles of Boolean algebra as is done when using the minimization process of the QCA.

This is illustrated in the next chapter.
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4  ANALYSING CASES WITH QCA

4.1 Applying Mill’s methods and the principles of Boolean algebra

The truth table, which consists of the atiribuie values associated with the outcome, is
minimized by using the Quine-McCluskey or Akers algorithm. This involves dealing with
the raw data by applying Mill's methods and the principles of Boolean algebra. The
underlying logic behind Mill's methods used in QCA s on one hand that whatever is nor
connected with the phenomenon by any law can be eliminated. On the other hand whatever
is connected with the phenomenon by a law cannot be eliminared. (Mill 1970: 256.) This
leads to generate prime implicants of the truth table, which imply all configurations with as
simple a combination of attribute values as possible. When generating prime implicants,
QCA compares ail configurations to one another, looking for opporiunities 1o eliminate
irrelevant aitributes and combine configurations into simpler forms. For example, if
regional plans in Fintand are upheld both when cultural values have been protected and
when they have not been protected in cases where all the other atiributes have the same
valucs, then protecting cultural values would be interpreted as being irrelevant to
sustainable development in regional plans in Finland. The outcome, in this research
sustainable land use planning, would be considered attained regardless of the value for the

attribute cultural values.

The algorithm also includes applying De Morgan's Law if the rescarch material contains
cuses where outcome is 0 and outcome is 1. If there are no cases for both outcomes
{negative and positive outcomes) the algorithm only produces prime implicams, which
may even be the same as the configurations of the original cases. This is the case if it has
not been possible (o produce prime implicants owing to a lack of variety in the
configurations of the original cases or to a lack of original cascs. E.g. if the research
material concerning Finland doces not contain any sustained master plans, it indicates that
the results on the analysis concerning this part of the rescarch will merely be based on

elimination of irrclevant auributes, because De Morgan's Law can't be applied.

If the situation gets more complicated and there are oo many possible cluster

combinations for the program to analyse with the Quine-McCluskey method, or oo many
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to make a complement of the minimized truth 1able, then the Akers method which is faster
but which might not produce as minimized a truth table as the Quine-McCluskey method
does™ — cun be used. As a result a subset of prime implicants sufficient to imply all

configurations inherent in the truth table is selectled.

4.2 Minimizing trnth table: climinating irrelevant attributes

4.2.1 Not suslainable jand use (overturned plans)

The truth table can be minimized by output value O (not sustainable land use) or 1
(sustainable land usc) or by a combination of both of these outpul values in the sume
minimized truth table. Since 1 was particularly interested in sets of conditions associated
with plans that either were considered to be in accordance with sustainable development or
plans that were considered as not meeting the requirements of sustainable development, [
decided 1o have separate truth tables for outcomes ¢ and 1. In order to keep configurations
separated by plan, 1 sefected the cases by background attributes. For the purposes of this
study, it is interesiing 10 analyse how different attributes concerning sustainable

development have been weighed against each other in different plans.

In the next two subehapters the previous truth tables (Tables 9 and 10) — in other words the
altribute combinations attached to not sustainable land use — will be cxamined by
minimizing them separately by the type of plan. Minimizing these two truth tables by type
of plan leads to climinate the attributes that are not necessary for the outcome. This results
in the necessary combinations of criteria that cause a plan to be overturned because it

would lead to land use that is not sustainable.

* When the number of categories is large, the Akers method has nol always provided the most mininl
solution (Hellstrdm 2001: 41). This did not occur during the present rescarch and woutd not be considered to
be o major problem, because the most minimal solution is not always the most informative solution. On 1he
other hand, it is possible 10 continue the minimization by hand if this would be useful,
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4.2.1.1 Finland

The rescarch materiai contains decisions on overturned regional, master and local plans
concerning Finlund. The next table deals with attribute combinations leading to overiurn

regional plans.

Table 11. Minimized truth table in cases where regional plans were overwurned (Finfand).

File: SUSTAIN2.QVN

Madel: OUTCOME = LOCAL + OVERALL + CONSERYV + RECREAT + NATURE +
CULTURE +HEALTH + AMENITY + WATER + TRAFFIC + EFFECTIVE + OWNERS
Outputs Minimized: 0

Method: Quine-McCluskey

Select if: Overall=1¢

tocal OVERALL RECREAT amenity OWNERS +

local OVERALL RECREAT amenity NATURE

When these two sentences are factored” by common atribute values, we get the following
equation for overturned regional pluns: “outcome = local OVERALL RECREAT Amenity
(OWNERS + NATUREY'.

This equation states that regional planning decisions were overturned when amenity valucs
were not protected even though recreational values were protected if cither the decision
caused inconvenience to landowners, or nature values were protected. Compared against
the truth 1able that includes the raw daga (Tables 1 and 93, the auribute combinations are
the same as in the original case {(KHO 1991 T 197} except that the sentence conlains one
additional attribute, namely "OWNERS™ or "NATURE". These two attributes are the same
attributes included in the senience for regional plans that were upheld based on the
decision KHO 1977 A 11 30. The difference is that the attributes have an opposite vaiue in
the minimized equation. In this casc QCA utilized an additional means to widen the
analysis so that it aiso includes the information on positive cuses.

To gain information not only from the overturned regional plans but also from the ratified

** The option Select if: Overall=§ was used 1o select only information on regionu! plans,

 Factoring means that the cquation is rearranged by selecting one or more autributes that are common o the
configurations. 1t is different from choosing one of the auribules as the owcome and then considering
configurations from this point of view. This is dealt with in the next iwo chapters,




66 ACTA WASAENSIA

regional plans QCA uses De Morgan's Law. Using De Morgan's Law, we assume that
when protection of recreationa] values despite ignoring nature values in cases where the
decision causes landowners no inconvenience, has led 1o ratificasion of the plan, whereas
the opposite values for these attributes — namely, protection of nature vajues or causing
inconvenicnce 1o landowners — would led 1o rejection of the plan. According to the
Building Act u regional plan shouid “not cause landowners unreasonable inconvenience™
{22.2 §). While this condition alone would be sufficient reason to overturn a regionad plan,
we cannot draw any conclusions on what effect protection of nature values or recreational
values would have on a regional planning decision. Therefore cases that include sufficient
conditions shouid not be coded for any other autributes despite for background and

outcome attributes.

The next question to settle is whether this is an acceptable deduction for this research. Can
we state that if regional plans were upheld when the value of recreational attribule was the
sume in both upheld and overturned regional plans, then the three remaining attributes -
namely, nature and inconvenience to landowners - are the decisive atributes for the

acceptance of the plan? In other words can we asswume that if:

OUTCOME= Local OVERALL RECREAT nature owners, and

Outcome= Local OVERALL RECREAT amenity®, it 1hen follows that
Outcome= Local OVERALL RECREAT amenity (OWNERS + NATURE)®.

It is quite logical to assume that if regional plans in Finland have been overiurned because
amenity values have not been taken into consideration cven though recreational values
have been protecied, then inconvenience (o landowners is one more reason for overturning
the plan. The second option, which adds protection of nature values 1o the sentence, is
more complicated. 1t indicates that regional plans are overturned in Finland if amenity

values are not taken into consideration even though recreational and nature values have

7 This equation is based directly on the attribute values ol the sole case of vvenurned regional plans in the
riw data (Table ().

“ This equation is aflained by using De Morgan's Law which implies the following equation: Oulcomes=
Decision OVERALL RECREAT amenity (recreat + NATURE + OWNERS) => Quicome = Decision
OVERALL RECREAT amenily recreat + Decision OVERALL RECREAT amenity NATURE + Decision
OVERALL RECREAT amenity OWNERS) => Ouicome = Deciston OVERALL RECREAT amenity
NATURE + Decision OVERALL RECREAT amenity OWNERS). The first configuration is excluded
becuuse it contains both present and absent values with regard to the atribule recreat
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been protecied. It stresses the importance of amenity values® in the interest weighing.

If we compare how amenity values and ouicome atiributes correlate in the raw data matrix
{Table 1), we notice that when amenity values were not taken into consideration, the plans
were overturned (except in one local plan case) and also, correspondingly, when amenity
vilues were protected, plans were upheld. On the other hand nature values also seem 1o
have had a simifar connection with the outcome. In all cases but one, the attribute value for
the attribute nature correlates with the value for the outcome. The exception is the single
case of ratified regional plans. When this case (KHO 1977 A 11 30) is inspected more
closely, especially how nature values were taken into consideration, we find that even
though the appeliant based her complaint among other things, on the values of nature in the
area, the Supreme Administrative Court balanced the inconvenience to landowners with
the need for sufficient amounts of land for various purposes (in this case, {or recreation)

and did not motivate the ignoring of nature values.

This leaves us with three options. We can cither decide to exclude the attribute of nature
from the case, and thus end up with the auribute combination "OUTCOME = Local
OVERALL RECREAT owners’ for ratified regional plans and, further, after applying De
Morgan's Law with the configuration *Outcome = Local OVERALL RECREAT amenity
OWNERS' for overturned regional plans. Or then we may decide to exclude the whole
case {rom the rescarch material if we consider it 1o be entirely misleading. Then we would
have no cases of ratified regional plans and the configuration of the original case would be
as for overturned regional plans (*Qutcome = Locai OVERALL RECREAT amenity™). The
third option would be to accept the information based on the case. I decide to include the
case in the sample because cven though the Supreme Administrative Court does not
explicitly mention that nature values are not given weight in this decision, in fact the
decision shows that the court has ignored nature values while weighing recreational needs

and the inconvenience 1o landowners,

We can also accept that protected nature values (after the use of De Morgan’s Law) can be

associaled with overturned plans. Actually, the use of De Morgan's Law 10 extend the

“ On protection of amenity values in regional plans in Finland, see chapter 5.6.1. 1.
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information on overturned plans adds attributes that are not necessary o overturn the plan
because the original case indicates that regional plans were overturned when recreational
values were protected but amenity vajues were ignored. The information oitained by using
De Morgan’s Law, is however, interesting because it illustrates that ¢ven 1he proteciion of
nature values does not led to the plans being upheld; nor were plans upheld because they
did not cause inconvenience to iandowners. This leads 10 the conclusion that
incenvenience 1o the landowners 15 a sufficient but not necessary reason when the decision

1s made whether to overturn or upheld a regionai plan.

The next table inciudes information on overturned master plans in Finland.

Table 12, Minimized truth table in casces where master plans were overturned (Finland).

File: SUSTAIN2.QVN

Model: QOUTCOME = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH + AMENITY + WATER + TRAFFIC + EFFECTIVE + OWNERS
Outputs Minimized: 0

Method: Quine-McCluskey

Select if: Overall=0

locul overal] conserv recreat nature +
local overall CONSERV OWNERS nature +
local overall amenity TRAFFIC EFFECTIVE OWNERS nature

Factoring by common attributes we have the equation:
outcome = local overall nature [{conserv Recreuat) + {(CONSERV OWNERS) + (amenity
TRAFFIC EFFECTIVE OWNERS))

The sentences are the same as for the raw data except that the third sentence does not
mnclude the auribute *“RECREAT’, which is included in the original truth table (Table 9).
The minimization process did not include the use of De Morgan’s Law because the
research material does not contain any cases on master plans that were upheld. The
Boolean minimization has involved producing prime implicants according to Mill's

method of agreement.
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The important attribute i overturned master plans seems to be natural values that were not
protected. We cannot, however, draw the conclusion that unprotected natural values would
be necessary to overturn master plans, or that unprotected natural values wouid always led
to the overturning a master plan, because this has been the case enly in connection with the
presence or absence of the othier attributes in the configurations. This does not overrule the
possibility that there will be overturned master plans which do not deal with natural values,
or that there are master plans that have been overturned solely because natural values were

ignored. All three cases in the raw data have involved other atiributes as well.

If we consider the primme implicanis dealing with master planning decisions, we get the
results that master plan decisions are overturaed when natural values were not protected in
an arca that belongs to o strict nature reserve or a natienal park and recreational values, too
were not protecied (‘outcome = locat overall consery recreat nature’). This configuration is
based directly on the decision KHO 1980 A 1I 39, Master plans have also been overturned
when natural values were not protected and the plan caused landowners inconvenience in
an arca covered by a naiure conservation programme (‘outcome = local overali CONSERV
OWNERS nature’). This configuration is based directly oa decisions KHO 1997 T 2532
and 1988 A 57. Master plans were also overturned when nature and amenity values were
not protected in a decision which increased 1raffic and the effective use of fand and the
decision caused landowners inconvenience (“outcome = local overall amenity TRAFFIC
EFFECTIVE OWNERS nature’). This configuration is based on the decision KHO 1993 A
40 except that 1his case includes one additional auribute, protection of recreational values,

which is not included in the equation produced by QCA.

One interesting question rises from the comparison against the original cases: Why has the
attribute protected recreational values (‘'RECREAT'), which included in the original case,
been minimized away? Do we lose information if we accept that Boolean minimization has
excluded the attribute ‘recreational™? The case to which this combination of attributes
implies, KHO 1993 A 40, deals with a master plan drawn up for areas for tourism, summer
cottages and recreation. The main issue in this case was net protection of recreational
values, but extension of a slalom slope and the related facilities for tourism. The master

plan was overturned mainly because the plot ratio was too high for purposes of tourism and
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recreation and because the plan caused inconvenience to some lundowners in the area. In
this case | will include the attribute “recreational’ in the cquation on overturned master
plans, because the atribute scems to be decisive in the original case. Thus the last
configuration would be ‘outcome = local overall amenity TRAFFIC EFFECTIVE
OWNERS nature RECREATIONAL'.

The next 1able deals with overturned local pians in Finland.

Table 13. Minimized truth table in cases where local plans were overturned (Fintand).

File: SUSTAINZ.QVN

Model: OUTCOME = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH + AMENITY + WATER + TRAFFIC + EFFECTIVE + OWNERS
Outputs Minimized: 0

Meshod: Quine-MeCluskey

Select if: Local=1

LOCAL recreat health amenity traffic effective +

LOCAL RECREAT health amenity traffic EFFECTIVE +

LOCAL RECREAT health amenity traffic OWNERS

Factoring by the common attribute values gives a clearer picture of the interest weighing

involved in the decisions.

~  LOCAL health amenity traffic [(recreat Effective) + (RECREAT EFFECTIVE) +
(RECREAT OWNERS]

Heaith values and amenity values that were ignored seem o be important atiribuies in
overiurned local plans even though the decisions did not increase traffic. Recreational
values are the fourth common attribute in deliberation on overturned local plans. Local
physical planning decisions were overturned when health and amenity values were not
protected in decisions that did not increase traffic when: either recreational values were not
protected even though the decision did not increased the effective use of land (Chealth
amenity traffic recreat effective’); or, on the other hand, when recreational values were
protected but the decision either increased the effective use of land (“heaith amenity traffic
RECREAT EFFECTIVE'): or caused inconvenience to fandowners (“health amenity raffic
RECREAT OWNERS").
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Compared against the raw data, we find that the configurations look quite different afier
the data are minimized by using QCA. According to Mill's method of agreement, the focus
is on the configurations of all overurned plans and on finding the prime implicants
implying these configurations. After that, overturned local plans were compared against
locat plans that had been upheld, in order 10 generate configurations which actually don't
exist as such in the data but which are consequence of applying Mill’s indirect method of
difference. Overturned local plans did not inciude data on recreational values that were
protecied; these were deduced from data on ratified plans. There are several cases of both
ratified and overturned focal plans, which makes the minimization process more productive
and different from the original data when compared against the regional and master plans.
To stress the differences in alternative configurations, I have chosen to select all the

common ilems as joint attributes.

When analysing the truth table {Table 9), ignored amenity values seem to be the common
attribute in all analysed cases except one, which deals with ignored secreational and natural
values (KHO 1978 T 2417). In one of the cases, ignored amenity values alone were
sufficient to cause a local plan to be overturned (KHO 1983 A 11 68). This was the case
with regard 1o ratified local plans as well. Locai plans that have protected amenity values
were upheid in all but one case where a local plan was upheld even though amenity values
were ignored (KHO 1993 A 48). In this case, recreational values were protected. This is an
interesting exception that needs to be analysed more closely, This case, which concerns
changing the location of & park, was not made unanimously; it was a divided judgment (3
votes (0 2). The minority would have overturned the plan because of the amenity values
and the jocation of the old park. In this case, the crucial point was whether the location of
the park could be protected or whether only the sufficiency of the number of parks in a
certain areit could be protected. The majority ruled that only the sufficiency of the number
of parks could be protected while the minority would have also taken the amenity of an old

park injo consideration.

The minimization of local plans wifl be examined more profound in the next four tables
(Tables 14-17) 1o indicate the effect of the logical operations that QCA uses 1o minimize

the results of the analysis. Overturned local plans are used as an example because the
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rescarch material is most comprehensive regarding local plans. The next tables itlustrate
the cases concerning overtured local plans in Finlund and the three attribute combinations

that are ihe result of the minimization process.

Table 14. Mimimized function summary: number of truth tble configurations and raw data
cases implied by each term.

0 Configs Cases | Configs Cases - Configs Cuses
DPPRCHAWTELN™ N&%& N N N% N %% N &

1--0-00-00-- 88 889 ¢ 0 00 ¢ 0 00
1--1-00-01-- 333 333 00 00 ¢ 0 00
1--1-00-0-1- 6 67 6 07 00 00 00 00
Checked 9100 9160 0 0O a0 00 00
Totat 9100 91060 3100 10100 O G OO

This 1able includes ali local plan decisions where the local plun was overturned. The raw
data contains nine decisions overturning local plans. The configuration ‘outcome=LOCAL
recreat Health amenity traffic effective’ (1--0-00-00-+) is generated based on eight of these
local plan decisions. The next configuration on overturned local plans ‘outcome=LOCAL
RECREAT Health amenity traffic EFFECTIVE® (1--1-00-01-) includes three of the local
plan decisions. The last configuration ‘ouicome=LLOCAL RECREAT health amenity traffic
OWNERS" (1—1-00-0-1-) is based on six of the local plan decisions. The respective

caseiDs linked with cach configuration can be seen in the next table.

" Variable Names by Column: DECISION, OVERALL, CONSERV, RECREAT, CULTURE, HEALTH,
AMENITY, WATER, TRAFFIC, EFFECTIVE, OWNERS, NATURE.
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Table 135, CaselDs for the minimized function.

CaselDs for: 1--0-00-00-- (N =8)

Configuration: 1-1---0--0-00 Covered By: 2 Funciion Terms  1993A37 =0
Configuration: 1--0------- 00  Covered By: 1 Function Term  1978T2417 =0
Configuration: 1--0--0----00  Covered By: | Function Term  1985A1174 =
Configuration: 1--0--0-----0  Covered By: 1 Function Term 1991 A81 =
Configuration: 1-----0--0-00  Covered By: 2 Function Terms {995A38 =0
Configuration: 1-----0--0--0  Covered By: 2 Function Terms  1981AII48 =0
Configuration: 1---0-0-----0  Covered By: 3 Function Terms 1987A47 =
Configuration: 1+----0-----0  Covered By: 3 Function Terms 1983AI1168 =

CaselDs for: 1--1-00-01-- (N=13)

Configuration: i----00--1--¢  Covered By: 2 Function Terms 1987A435 =
Configuration: 1---0-0-----0  Covered By: 3 Function Terms 1987A47 =
Configuration: 1-----0-----0  Covered By: 3 Function Terms  1983A1168 =

CaselDs for: 1--1-00-0-1- (N=0)

Configuration: 1-{---0--0-00 Covered By: 2 Function Terms  1993A37 =()
Configuration: 1-----0---00  Covered By: 2 Function Terms  1995A38 =0
Configuration: 1-----0--0--0  Covered By: 2 Function Terms 1981A1148 =0
Configuration: 1----00--1--0  Covered By: 2 Funciion Terms  1987A45 =0
Configuration: 1---0-0-----0  Covered By: 3 Function Terms 1987A47 =0
Configuration: I--—-0-----0  Covered By: 3 Function Terms  1983A1168 =0

Two of the cases (KHO 1983 A Il 68 und 1987 A 47) are covered by all three
configurations. These are cases that include only amenity and cultural values that were

ignored. Prime implicants™ are produced us the first step of the Boolcan analysis.

A small number of prime implicants indicates greater diversity within the prime implicants because more
combinations of auributes are covered by one prime implicant {Ragin 1987:108).
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Table 16. Prime tmplicant chart of local plans that were overturned in Finland.
P

Prime implicants/configurations of original cases™
DPaecn  Baen Dae DhaE  Deca Ds Dm Dran Dra
Da X X X X X X X X

Dm X

For the original combinations of attributes, the case KHO 1983 A 1] 68 covers all the other
attribute combinations of the cases except the case KHO 1978 T 2417. The case KHO
1983 A 11 68 has the aitribute combination "LOCAL amenity’, which means that it covers
all local plans except those where amenity values were not protected. This is the reduced
expression covering all except one of the original combinations of attributzs. We need 10
deduce one more combination of attributes 10 cover the case that doesn’t include the
attribute of amenity values. This would be the same as the original combination of
attributes of the case in question, namely "LOCAL recreat nature’, which covers local

plans in which recreational values and natural values were not protected.

These two reduced expressions are cafled prime implicants. According 1o Mill's method of
agreement, together they form what is logically the most minimal equation, implying that
local plans were always overturined in Fintand when amenity values were not taken into
consideration and also when both recreational and natural values were ignored. In other
words we might draw the conclusion that ignored amenity values are sufficient, but not

necessary to overturn a local plan decision in Finland.

According to Mill's indirect method of agreement we can cxtend this assumption by
exiunining the decisions ratifying local plans in Finland (Table 1), The raw data contain ten
such decisions, of which eight have different auribute configurations. One of them
concerns gmenity values that were not taken into consideration. This is the case KHO 1993
A 48, were local plans were ratified when recreational values were protected even though
amenily values were ignored; in this case the decision did not increase the effective use of

land or cause tandowners inconvenience ('LOCAL RECREAT amenity effective owners').

7 The atributes are the same as those used for this research, but only the first leter of the auribute is shown
in this table.
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The prime implicants generated from the configurations of the original ratified local plans
in Finland are "LOCAL TRAFFIC', 'LOCAL HEALTH', '"LOCAL AMENITY", ‘LOCAL
recreat effective owners’ and "LOCAL effective recreat’. This is based on the following

table:

Table 17. Prime implicant chart of ratified local plans in Finland.

Prime implicants/configurations of the original cases™

DT DTE DRacl  DrE DCAe  Dael DH DcA
DT X X

DH X

DAe X X X X
DecA X X
DRel™ X X

DrE X

A comparison of the prime implicants of overturned and ratified focal plans implies that
attribute A, which indicates amenity value, was the decisive factor determining whether the
Jocal plans were overtumed of ratified. Other attributes did not have equally clear
consequences on the outcome of the plan. The attributes of the prime implicants are,
however, the attributes in the minimized equations of overturned local plans. When De
Morgan’s Law is applied to the equation based on the prime implicants for the ratified
local plans, we get the final solution implied by the QCA mimimization process as the
equations  for overturned local plans: ‘outcome = LOCAL (TRAFFIC+HEALTH+
AMENITY+RECREATIONAL effective owners + EFFECTIVE recreationa]) =>
‘outcome = LOCAL [(traffic health amenity) (recreational + EFFECTIVE + OWNERS)
{effective + RECREATIONAL)]" => ‘ouicome = LOCAL (traffic health amenity
recreational + twraffic health amenity EFFECTIVE +raffic health amenity OWNERS)
{effective + RECREATIONAL) => ‘outcome = LOCAL rwaffic health amenity
recreational effective + traffic health amenity EFFECTIVE effective + traffic health

amenity OWNERS effective + traffic health amenity recreat RECREAT + traffic health

™ The configurations of the original cases are generated on the basis of Table 1A,

™ CDECISION AMENITY effective’ covers all the cases, including the inlersection of attributes
‘DECISION' and "AMENRITY'. Therefore the configuration ‘DECISION RECREAT amenity effective
owners' can be simplified as the prime implicant *DECISION RECREAT cffective owners’.
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amenity EFFECTIVE RECREAT + waffic health amenity OWNERS RECREATIONAL™
=> ‘outcome = LOCAL (traffic health amenity recreational effective + traffic health
amenity OWNERS effective + traffic health amenity EFFECTIVE RECREATIONAL +
traffic health amenity OWNERS RECREATIONAL)'. These are the attribute combination
suggested by the QCA software as the solution when minimizing local plans that had been
overturned. The final solution includes only three of the auribute combinations (Table 13)
because Ctraffic health amenity OWNERS RECREAT™ and ‘“traffic health amenity
OWNERS effective’ cover the same attribute combinations; thus only “traffic health

amenity OWNERS RECREAT is included in the selution.

The use of De Morgan's Law produces attribute combinations that do not exist in the truth
table (Ragin 1987: 109). This is why we need to approve the logic behind this solution.
The result presenied is precisely a statement of unlikely (Ragin 1987: 159) combinations of
atlributes that would result in a decision ratifying a local plan. Is it acceptable to assume
that if a certain combination of attributes resuits to a positive outcome, then the opposite

vaiue for this attribute combination would yield a ncgative outcome?

We can start by taking a closer look at the prime implicant *"LOCAL TRAFFIC', which is
implied by the local plans that were ratified {and which was also one configuration of the
original cases). This attribute combination states that local plans are ratified when the
decision increases traffic in the area. Can we turn this around and state, on the basis of this
knowledge., that local plans will be overturned when the decision does not increase traffic
in the area? In this case the logic isn't sustainable. If the local plan does not increase
traffic, this should be considered a positive outcome that is in accordance with sustainable
development and thus would not be the reason for overurning a plan. This configuration is
based on the case KHO 1997713213, which concerns construciing large retail shops on the
cutskirts of an urban arca. This shortcoming has been dealt with in the new Land Use and
Building Act that has been in force since | March 1999, While the attribute combinations
‘LOCAL HEALTH' and ‘LOCAL AMENITY' are logically acceptable even when

reversed, stating that local plans will be overturned when health values or amenity values

™ The attribute combinations ‘traffic health amenity EFFECTIVE effective’ and ‘traflic Dealth amenity
recreal RECREAT are excluded because one ol the attribules is both presem and absent af the same time,
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arc not pretecied. The last attribute combination dealing with amenity values is confirmed

by the original atiribute combinations on overturned plans.

The next prime implicant for configuraiions of original local plans that were ratified states
that local plans are ratified when recreational values are protected if the decision does not
increase the effective use of fand uand doesn’t cause inconvenience to landowners
{'LOCAL RECREAT effective owners’). Turned around to apply to overturned plans, we
state that local plans are likely to be overturned if recreational values are not protected
when ihe decision increases the effective use of lund and causes inconvenience to
landowners (*LOCAL recreat EFFECTIVE OWNERS'). This is quite likely according to

the legislation.

The last prime implicant for local plans that were upheld indicates that local plans have
been ratified even though recrcational values were not protected and the decision has
increased the effective use of land ('LOCAL recreat EFFECTIVE'), This seems strange
and against the idea of sustainable development. According to the raw data matrix (Table
1) there are two cases implying this configuration, namely KHO 1977 T 2068 and 1976 T
2574, Both cases are quite old and require analysis in order to reveal whether the rule valid
for these cases is still applied. When reversed, this configuration seems equally odd. The
cases concern reducing park and recreation areas in cities. The Building Act that was in
force at the time stated that care must be taken to endure that “space reserved for
{sufficient parks and other recreation arcas} is not reduced without special cause™ (BA,
§34.2). The special reason for reducing the size of recreation areas in the city seemed to be
the need for housing sites when the recreation area was in close proximity o existing
housing areas. The minority (6-2) in the decision KHO 1976 T 2574 were of the opinion
that an alternative space for recreation should have been indicated in the plan. This

regulation is not included in the new Land Use and Building Act.

These prime implicants lack the attribute combination 'LOCAL recreat nature’, which is
one of the prime implicants for the configurations of the original cases on overturned local
plans. Put this together all the above remarks, we can adjust the equation for overiurned

local plans in Finland to be the following: ‘outcome = LOCAL (health amenity recreat +
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health amenity EFFECTIVE + health amenity OWNERS + recreat nature)'. This equation
implies that locaf plans in Finland will be (and some have already been) overturned: {) if
values linked with health, amenity and recrcation have been ignored; 2) if values linked
with health and amenity have been ignored and the decision increases the effective use of
tand; 3) if values linked with health and amenity have been ignored and the decision causes
Iandowners inconvenience; and, finally, 4} if values finked with both recreation and nature

have been ignored.

4.2.1.2  Denmark

The rescarch material did not contain any cases of overturned regionai plans in Denmark,
but we have cases where master and local plans were overturned. The following table deals

with master plans that were overtumed in Denmark.

Table 18, Minimized truth table in cases where master plans were overturned (Denmark).

Fite: SUSTAIN4.QVN

Model: OUTCOME = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE + HEALTH + AMENITY + WATER + TRAFFIC + EFFECTIVE +
OWNERS

Outputs Minimized: 0

Method: Quine-McCluskey

Select if: Qverall=0

Local overall consery recreat nature effective +
Local overall RECREAT nature amenity EFFECTIVE

— local overall {(conserv recreat nature effective) + (RECREAT nature amenity
EFFECTIVE)]

The research material contains two cases where master plans were overturned and one case
where masier plans were ratified. These cases were subjected to QCA in order to minimize
the data. The two attribute value combinations associated with the raw data are not quite
the same as the sentences on the minimized truth tables. The atiributes on the effective use
of land and protection of recreational values are the distinctive features. Master plans were
overturned when recreational and natural values were not taken into consideration with

regard 10 strict nature reserves or national parks, even though the decision did not increase
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the effeciive use of land (*Local overall conserv recreat nature effective’). This was also
the case if the plan increased the effective use of land and nature and amenity values
weren't taken into consideration even though recreational vajues were protected (*Local

overall RECREAT nature amenity EFFECTIVE®).

As concerns Denmark, the QCA analysis is bused on two overturned master plans and one
ratified master plan. The two overturned master plans (NKNO 82/1995 and 13/1993) yield
the configurations ‘ouicome = local overall (nature amenity EFFECTIVE + conserv recreat
nawure)” and the ratified master plan (NKNO 24/1994) gives the configuration
*OUTCOME = local overall (recreat EFFECTIVEY'. Applying De Morgan's Law to the
canfiguration based on the master plans ratified in Denmark, we get the equation
"RECREATIONAL + effective’. Combined with the configurations on the overturned
master plans we get the equation “outcome = local overall (nature amenity EFFECTIVE +
consery recreat nature){RECREAT + effective) =» ‘outcome = local overall (RECREAT
nature amenity EFFECTIVE + conserv recreat nature effective)’ which is the equation

obtained from the QCA minimization process presented in Table 18.

As we take a closer look at the logic drawn from the cases we find that we need to analyse
the case NKNO 24/1994 in order 10 determine why the masier plan was ratified even
though recreational values were not protected and the decision increased the effective use
of land. This was a divided judgment (5--5) where the majority (included the vote of the
chairman) was of the opinion that the reasons for protecting a ¢ity park where not strong
enough’. This leads to an absurd outcome when revised according to De Morgan's Law,
implying that master plans will be overturned if recreational values are protected or the

plan does not increase the effective use of land.

It 15 therefore sensible to exclude the attribute combinations added to the equation on the
basis of the ratified plan obtained by using De Morgan's Law (‘RECREAT + cffective’)
and to include the outcome based on overturned master plans ‘ouicome = Jocal overall
(nature amenity EFFECTIVE + consery recreat nature)” based directly on the researched

cases, which state that master plans were overurned in Denmark: 1) when nature and

* Chapter 5.2.2.2, includes a description of the case.
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amenity values were not protected and the decision has increased the effective use of land;
and also 2) in an arca established as a national park or sirict nature reserve in situations

when recreational and natural values were ignored.

‘Table 19. Minimized truth table in cases where local plans were overturned (Denmark).

File: SUSTAIN4.QVN

Model: OUTCOME = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH + AMENITY + WATER + TRAFFIC + EFFECTIVE + OWNERS
Outputs Minimized: 0

Method: Quine-McCluskey

Select if: Local=1

LOCAL CONSERYV amenity +
LOCAL conserv recreat nature +
LOCAL TRAFFIC +

LOCAL amenity EFFECTIVE

Factoring by background attribuies, the sentences are:

— LOCAL [(CONSERV amenity) + (conserv recreai nature) + TRAFFIC + (amenity
EFFECTIVE)|

The research material on Denmark lacks ratified local plans, which makes the
minimyzation process simpler because De Morgan's Law can’t be used. The sentences are
identical with four of the six different sentences (two of the cases have the same attribute
combination) based on the original cases. The original cases include two additional
sentences, which were omitted in the minimization process. One of the cases is a case on
arcas covered by a nature conservation programme, which states that local plans have been
overturned when natural values were not taken into coasideration and the decision
increased traffic (CCONSERYV nature TRAFFIC'). This configuration was covered by the
configuration which states that local plans have been overturned when they increased
traffic in the area ('TRAFFIC'). This again is not very likely, and we find that the case
(NKNOQO 86/1995), on which this configuration is based, ruled that a ring road should be
based on a master plan and detailed local plan, but did not ban the increase of traffic as

such. This decision clearly leads 10 a misleading outcome with regard 10 traffic and was
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thus exciuded. This brings us 10 include the attribute combination "CONSERV nature

traffic’, which had previously been excluded from the selution.

After these remarks, we find that focal plans were overturned in Denmark 1) when amenity
values haven't been taken inio consideration in areas covered by nature conservation
programmes. Local plans were also overturned 2) concerning siricl nalure reserves or
nationad parks, when recreational and natural values were not taken into consideration.
This was also the case 3) when the plan increased iraffic in arcas included in nature
conservation programmes while natural values were not protected, and 4) when the

effective use of land was increased but amenity values were not taken into consideration.

4.2.1.3 Summary of results on not sustainable land use

Finland

The provisions on regional plans during the time that the analysed cases were decided were
more flexible than they are currently in Finland. The equation obtained as a result of the
quaditative comparative analyse stresses the meaning of amenity values in regional plans.
Interesting is that the provisions did not inctude amenity as a criteria on regional plans. The
new Land Use and Building Act includes a provision on protection of landscape (LUBA,
§28.3 item 6), which gives rise (o the question on amenity of the surroundings. The
information obtained by using De Morgan's Law illustrates that even the protection of
nature vaiues does not lead to the plans being upheld; not protecting amenity values is
given more weight in balancing of interests. Regiona] plans were also overturned when
they cuused inconvenience to landowners, which indicate that inconvenience o

landowners have significant weight in interest balancing.

Based on this anatysis we can draw conclusions only on interest balancing on the aspects
occurting in the cases, namely recreational values, amenity values, nature values and
inconvenience to landowners, Other aspects, like cultural values, health values wuater
supplies and effective use of land were not dealt with in the rescarched cases. The

provisions on regional plans mainly deal with reserving sufficient amounts of Jand for
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various purposes {BA, §22.2); qualitative aspects like cultural vajues, health values,
effective use of land and impact on traffic are not dealt with. Nor did the cases deal with
areas including in nature conservation programmes or national parks. Provisions on taking
into account decisions on nature conservation programmes and nature parks were added in
1996 (1097/1996).

Provisions on regional plans were applied correspondingly to the drafting and development
of a master plan (BA, §29.1). Concerning master plans, the various purposes for which
lund needed to be reserved were defined such as housing: business operations, such as
industry, commerce and services, and farming and forestry; recreation: and traffic, water
supply and other public necessities (BA, §28.1). However in the equation derived from the
znalysis we have even some aspects on quality of land usc concerning master plans in
Fintand. One of the atribute combinations concern areas that are included in nature
conservation programmes and one concerns arcas that are established as national parks.
Only the third and last combination of attributes deal with plans outside nature

conservation areas.

It s in line with the provisions — that master plans, which cover some kind of area reserved
for nature conservation — give high priority to natural values, The reason that recreuation
values also are ignored in the plan or that the decision has caused unrcasonuable
inconvenience for landowsers as well, gives even stronger motive to overturn the plan. On
the other hand, we can’t - based on this analysis -~ draw the conclusion that ignored natural
vilues alone would be sufficient reason 1o overturn a master plan drawn up for areas that

are reserved for nature conservation.

The third combination of attributes draws attention again to amenity values. All other
attributes but preserved recrcational values give weight to overturn the plan. The master
plan was overturned mainly because the plot ratio was too high for purposes of tourism and
recreation and because the plan caused unreasonable inconvenience (o some landowners in
the area. The decision was not motivated solely on the grounds of unreasonable
inconvenience to landowners, but too effective use of Jand for the reserved purpose and the

conseguences of it have given weight in the decision as well. There are no provisions
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backing up the latter motivasion but that attention must be paid to any special needs arising

{rom conditions in the region {BA, §22.2).

The equation on overturned loca] plans in Finland reflects the provisions on focal plans. A
local plan should meet the demands of health, fire safety, traffic, amenity and beauty (BA,
§34.1). In particular, there were provisions on reserving sufficient areas for recreation (BA,
§34.2). None of these conditions seem to be sufficient to alone cause the local plans to be
overturned. On the other hand, ignored health values and amenity values seem to be
involved in all but the lust combination of attributes. The last combination of attribute
vajues links both ignored recreation and nature values. Provisions on naiure conservation
were added in 1996 (BA, §34.4, 1097/1990). The condition that the decision increases the
effective use of land is not directly based on any provisions, but can be derived from the
provision regulating that space reserved carlier for recreation may not be reduced without
special cause (BA, §34.2). Inconvenience to landowners is not so strictly regulated
concerning local plans as it is regarding regional plans and master plans. The provisions
state that no unreasonable restrictions should be piaced on private landowners that can be
avoided without essentially overriding the demands made of the plan (BA, §34.1).
However this equation shows that inconvenience to landowners may be a reason to

overium a local plan as well.

Denmark

We can't draw any conclusions on sustainable land use in regional planning in Denmark,

because there was no Danish regional plans in the research material.

The equation based on QCA illustrates that master plans were overturned in Denmark
when natural values were not protected. In all the cases ignored natural values alone didn’t
cause the plan to be overturned but the decision aiso ignored amenity values and increased
effective use of land were involved in interest weighing. In areas established as national
parks or strict mture reserves it is expected that natural values will be given weight in

interest balancing. Conservation of natural values in master plans is not mentioned in the
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Planping Act of Denmark’® otherwise than concerning costal arcas, which shall be kept as
free as possible of development and installations (PA, §352). Amenity values are neither
mentioned in provisions on master plans. Inconvenience to landowners doesn’t appear in
these attribute combinations, which is a result of the fact that regional and master plans ure

not directly binding for the actions of property owners in Denmark (PA, §9, §12).

Three of four attribute combinations on local plans in Denmark in the QCA equation refate
to special nature conservation areas. The interest weighing concerning this part can't be
applied on other focal plans. On nature conservation arcas local plans were overturned in
Denmark when amenity values haven't been taken into consideration or when recreational
and nature values were not takesn into consideration. It is interesting that ignoring amenity
values in arcas covered by nature conservation programmes was suffictent 1o cause the
local plan to be overturned. According to Planning Act in Denmark, local plans may
contain provisions on reserving landscape features in connection with development of an
area allocated to urban or summer cottage development (PA, §15.2 item 10}, which may be
applied as preserving amenity values. Areas for recreational use should be established by
municipal planning (PA, §11.5 item 6), which constitutes the framework for local plans. A
plan shouid also be overturned when it increases traffic in areas included in nature
conservation programmes; but in this case natural vajues were also at risk, A local plan in
Denmark may contain provisions on matters related 10 wraffic (PA, §15.2 item 4). Local
plans were also overturned when effective use of land was increased in a way that
Jeopardized amenity values. Effective use of land is not explicitly mentioned in the

provisions concerning local plans.

4.2.2  Sustainable land use (ratified plans)

If the first option was to determine factored configurations for unsustainable development,
the function complement may be used to determine factored cenfigurations for sustainable

development. This means a minimized function of all configurations that are not implied

7 Regional plans shall include guidelines for administering areas that are wonhy of preservation and natural
gualities, worthy of conservation in the open country (PA, §6.3 ilem 8).
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by the original function. Or we can minimize the attribute combinations concerning ratified

plans, the way we did with overturned plans.

4.2.2.1. Finland

The data consists of cases where regional and local plans, but no master plans, were
ratified in Finland. The next table indicates the atiribute combinations in ratified regional

plans.

Table 20. Minimized truth table in cases where regional plans were ratified (Finland).

File: SUSTAIN2.QVN

Model: QUTCOME = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH + AMENITY + WATER + TRAFFIC + EFFECTIVE + OWNERS
Qutputs Minimized: 1

Method: Quine-McCluskey

local OVERALL RECREAT AMENITY owners nature

The data consists of one combination of attributes where regional plans were ratified. If we
take a closer look at the minimized auribute combination for regional plan decisions
("OUTCOME = locul OVERALL RECREAT AMENITY owners nature’), we can see that
recreational valucs together with amenity values were given more weight than natural
values when the decisions has not caused the landowners inconvenience. This sentence
differs from the one sentence presented in the data on ratified regional plans (KHO 1977 A
11 50) with regard to the attribute amenity. This assumption is made on the basis of
overturned regional plans and is derived by applying De Morgan’s Law to this
configuration.”™ The use of De Morgan’s Law extends the configuration by adding the
protected amenity value to the sentence. This is surplus information when the originai case
states that regional plans have been upheld when recreational values were protected even

though natural values have not been protecied, provided that the decision did not cause

" OUTCOME = RECREAT nature owners {(recreat + AMENITY) =» ‘QUTCOME = RECREAT recreal
nature owners + RECREAT nare owners AMENITY™ =»> 'OUTCOME = RECREAT nature owners
AMENITY". (‘RECREAT recreat nare owners” contains attribute *RECREAT® as being both present and
absent, and is therefore excluded),
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inconvenience to landowners. It is quite logical that when the protection of amenity value
is added, the regional plan is stili ratified, but based on the original case we can argue that
even without the atribute “amenity value’, the plan would still be ratified. The more
mmportant information gained from this equation is that recreational values have been given
more weight than natural values, provided that the decision did not cause unreasonable

inconvenience (o landowners.

There are no attribute combinations concerning decisions ratifying master plans because

the research material contained no decisions in which master plans were upheld (Table 1).

Table 21, Minimized truth table in cases where local plans were ratified (Finland).

File: SUSTAIN2.QVN

Model: QUTCOME = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH + AMENITY + WATER + TRAFFIC + EFFECTIVE + OWNERS
Outputs Minimized: 1

Method: Quine-McCluskey

Select if: local=1

LOCAL RECREAT AMENITY effective +
LOCAL RECREAT culiure AMENITY +
LOCAL RECREAT HEALTH AMENITY +
LOCAL RECREAT AMENITY TRAFFIC +
LOCAL recreat AMENITY NATURE

QCA produces cight different combinations of attributes in cases where local plans were
ratified. The four Tatter combinations are included in the solution, while the first
combination is produced to also cover the following combinations of atiribute

combinations:

LOCAL HEALTH AMENITY NATURE+
LOCAL AMENITY NATURE TRAFFIC+
LOCAL culture AMENITY NATURE +
LOCAL effective AMENITY NATURE

When minimizing the truth table containing data on cases where a focal plan was ratified,

we obtain the following atiribute combinations:




ACTA WASALENSIA 87

LOCAL [(RECREAT AMENITY (effective + culture + HEALTH + TRAFFIC) + (recreat
AMENITY NATURE)]

A closer examinastion of this sentence reveals that local plans were upheld when
recreational and amenity values were protected if the decision did not increase the effective
use of land or even though cultural values were not protected or if health values were also
protected or even though the decision increased traffic in the area [*OUTCOME = LOCAL
(RECREAT AMENITY({effective + culture + HEALTH + TRAFFIC)']. Local plans were
aJso ratificd even though recreational values were not protected if amenity and natural
values were protected ["OTCOME = LOCAL {recreat AMENITY NATURE)Y']. The
interest weighing in these equations include all the criteria mentioned in the Building Act
{§34) on demands on the content of Jocal plans, except uareasonable restrictions placed on
private landowners. The reason that the provision docs not include any instructions on the
weighing of these criteria makes the cquation very interesting. It does not give us any
informaticn on how restrictions placed on landowners would be assessed compared to the
other criteria, but othenvise it gives a good picture on how different demands on the
content of local plans are weighed against cach other. Protected recreational values
together with protected amenity values seem to be important while cultural vilues seem to
be given less weigh in the decision-making. The equation also shows that natural values
are given more weigh than recreational values provided that amenity values are still

protected.

These minimized sentences thoroughiy differ from the sentences in the truth table because
of 1he use of De Morgan’s Law. The data include ten ratified local plan decisions, of which
two were excluded on the basis of the analysis of local plans that had been overturned in
Finland,

4,2.2.2. Denmark

The Danish attribute combinations concerning ratified plans all pertain to regional and

master plans. The truth table contains no sentences about ratified local plans.
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Table 22. Minimized truth table in cases where regional plans were ratified (Denmark).

File: SUSTAIN4.QVN

Model: OUTCOME = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH + AMENITY + WATER + TRAFFIC + EFFECTIVE + OWNERS
Outputs Minimized: 1

Method: Quine-McCluskey

Select if: Overall=}

locul OVERALL health water +
locul OVERALL CULTURE AMENITY

- local OVERALL [{health water) + (CULTURE AMENITY)

Regional plans have been upheld even though health values and water supplies were not
taken into consideration (OUTCOME = local OVERALL health water’). On the other
hand, both cultural and amenity values have been given weight in ratified regional plans
(‘"OUTCOME = local OVERALL CULTURE AMENITY"). The sentences are identical
with the truth table: in other words, QCA was not successful in minimizing the data
because there are no negative cases (overturned regional plans) in the data which could
have been use in comparison according 10 Mill’s indireet method of difference. There was
not possible 1o produce any prime implicants according to Mill's method of agreement

neither, because the cases cover different attributes.

Table 23. Minimized truth table in cases where master plans were ratified (Denmark).

File: SUSTAIN4.QVN

Model: OUTCOME = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH + AMENITY + WATER + TRAFFIC + EFFECTIVE + OWNERS
Outputs Minimized: |

Method: Quine-McCluskey

Select if: Overall=0

local overall recreat EFFECTIVE NATURE
local overali CONSERV Recreat AMENITY EFFECTIVE

— Muster plans: local overall (recreat EFFECTIVE NATURE) + (CONSERV Recreat
AMENITY EFFECTIVE)
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When interpreted this means that when master plans were upheld, protection of natural
values was given more weight than recreational values even though the plan increased
cffective use of land (*OUTCOME = local overall recreat EFFECTIVE NATUREY. In
areas covered by a nature conservation programme, protection of amenity values was given
more weight than recreationa] values even though the plan increased effective use of land
(OUTCOME = local overali CONSERV Recreat AMENITY EFFECTIVE'Y. The truth
table contained only one sentence on ratified master plans (‘recreat EFFECTIVE'"), and
thus M:ll's method of agreement and prime implicants cannot be used. The solution is,
however, quite different from the sentence on the ratified plan. The research material
contained two cases of overturned master plans (‘nature amenity EFFECTIVE and consery
recreat nature’), which were used in applying Mill's indirect method of difference.
Utlization of De Morgan’s Law yields four attribute combinations, the two attribute
combinations presented above and two additional atiribute combinations (‘NATURE
CONSERVY  Recreational EFFECTIVE and AMENITY NATURE  recreational
EFFECTIVE'), which are covered by the two sentences QCA software chose in the

solution,

4.2.2.3. Summary of results on sustainable fand use

Finland

Concerning regionai plans in Finland the resuft implies that recreational vaiues together
with amenity values were given more weight than natural values when the decisions has
not caused inconvenience to landowners. In this case the regulations on regional planning
imply that the inconvenience to fandowners might have been the decisive indicator,
because amenity values are not specifically mentioned in the regulations on the content of
regional plans (BA, §22). At the time that the regional plans included in the research
material were decided, there was neither any provision on natwral values in the content of
the regional plans. Nuatural values should, however, be given more weight in the regional
plan decisions since 1996 because this indicator was at that time added to the provisions
{1097/1996). The research material didn’t contain any upheld master plans of Finland, and
therefore there are no results concerning sustainable land use in arcas covered by master

plans in Finland. Since provisions on the content of regional and master plans are related,
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the results on sustainable land vse in regional plans may analegicatly be implemented on

sustainable fand use in master plans.

Recreation and amenity values seem 10 be decisive on sustainable land use in focal plans.
Natural vaiues were not included in the provisions on local plans before 1996 (1097/1996),
and thus should not be included in the interest weighing as an indicator on local plan
decisions in this rescarch because only two of the local plan decisions included in the
research material are made after 1996 and 1hey don't include deliberations on natural
vilues”. The other preserved values here; namely reserving sufficient areas for recreation,
and meeting the demands of amenity, health and traffic; are mentioned in the provisions on
the content of local plans (BA. §34). On the other hand effective use of land and culiural
values are not mentioned in the provision on the content of local plans. Preserved
recreation values and amenity values seem to be important in the interest weighing on local
plans. The reason that the plan is considered to increase traffic in the ares, which is
currently regard us a not sustainable feature in land use, didn’t have the same impact on
balancing of interest in 1980s and 1990s. The last attribute combination is interesting
because it indicates that natural values are given more weight in connection with preserved
amenity values regarding to reserving sufficient areas for recrcation. This is particularly
interesting because preserving natural values were not inctuded in the provisions on the

content of the plan at that time,

Denmark

In Denmark, regional plans have been upheld even though health values and water supplies
were not taken into consideration. A regional plan shall include guidelines for the use and
protection of water resources {PA, §6.3,12), but there are no provisions on heglth values.
Because regional planning includes 1o a great extent administrative discretion, the
provisions on the content of the plan are interpreted in 2 way that stresses the deliberation
on different aspects of the plan, but does not regulate the outcome. In this case the water
supplies were considered to deteriorate, but within acceptable limits. On the other hand,

both cultural and amenity values have been given weight in ratified regional plans, The

™ These two decision are KHO 199773215 and KHO 1997 145 (Table 1)
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provisions on culwral preservation are very vague comprising only guidelines to

administer areas, buildings, ete. that are worthy of preservation {(PA, §6.3.8).

When master plans were upheld, effective use of land together with the protection of
natural vajues was given more weight than recreational values. This is in accordance with
the gencrat aim of sustainable development but not with the provisions on the criteria on
master plans in Deamark. Master plans shall include provisions on recreational areas (PA,
$11.5,6), but protection of nature is regulated only concerning costal parts of urban zones
(PA, §11a.4.2). In areas covered by a nature conservation programme, effective use of land
ogether with the protection of amenity values was given more weight than recreationad
values. Both of these combinations of attributes indicate that recreational values have to be
part of the deliberation on master plans, but that there are other indicators, like natural
vijues of amenity values that can be given more weight in decision making, even though

the deciston would increase effective use of land in the area.

We can draw no conclusions on sustainable land use in local plans in Denmark because the

research material didn’t contain any ratifies local plans.

4.3 Intersection: The comparison of the two countries

Because 1he cases collected from the two different countries are contained in separate raw
data matrixes, an intersection of the minimized truth tables was made in order to compare
the sets of attribute combinations in the two countries. To compare data saved in two
different files, the files are marked for intersection. So long as the files (or functions) are
compatible, the result will be a set of configurations implied by both files (or all functions)
in the intersection.*® In the logical sease, the intersection is a Boolean multiplication of the
seniences for the two countries being compared that indicates their similaritics. The
intersection is done so that minimized truth tables of the different countries concering
overturned plans (having an output value of 0) and those regarding upheld plans (having an

output value of ) are intersected separately.

¥ This requires that their truth lables have the sume attribules in the same order.
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4.3.1 Comparison of the aspects regulated in same plans

Intersection of Denmark and Finland's minimized truth 1ables for plans that have been
overturned shows the subset of causal combinations that were found in both countries. In
this case there can’t be any combinations of conditions equal in concerning overturned
regional plan decisions that would be equal in Fintand and Denmark, because the research

material contains no overturned regional plans from Denmark.

Next table shows the similar aspects of overturned master plans of Denmark and Finland.

‘Table 24, Intersection of Denmark and Finlund’s minimized truth tables for master plans
that were overturned.

Files: SUSTAINZ2.QVN and SUSTAIN4.QVN

Model: OUTCOME = LOCAL + OVERALL + CONSERYV 4 RECREAT + NATURE +
CULTURE +HEALTH + AMENITY + WATER + TRAFFIC + EFFECTIVE + OQOWNERS
Qutputs minimized: 0

Intersection of truth tables 12 and 18

local overail consery recreat nature effective +
local overall RECREAT nature amenity TRAFFIC EFFECTIVE OWNERS +
local overall CONSERV RECREAT nature amenity EFFECTIVE OWNERS

— Master plans: outcome = local overall [{conserv recreat nature effective) + (RECREAT
nature amenity TRAFFIC EFFECTIVE OWNERS) + (CONSERV RECREAT nature
amenity EFFECTIVE OWNERS})]

There are no provisions in Denmark with regard to landowners’ inconvenience in the
content of master plang, and therefore the data contain no values for this attribute.
Inconvenience 10 landowners is an atribute that was coded in this study in order to
illustrate whether landowners’ rights have been taken into consideration in the interest
weighing. In this case, the value dash (=) was used to indicate that landowners’ rights were
not an issue figuring in the decision. This result shows, however, that this coding was
interpreted by QCA 10 mean that the decision might have caused incenvenience, or then
again it might not. Two separate attributes to code the inconvenience to lundowners, one

for cases where the decision has caused inconvenience to landowners and one (o indicate




ACTA WASAENSIA 93

that it hasn't, would have been needed 10 avoid this misunderstanding. To correct this
misinterpretation, the attributle for inconvenience to landowners was removed from the

resuit,

All configurations concerning similaritics in overturned masier plans include interest
weighing between recreational vadues, naturaf values and effective use of land. Mauster
plans pertaining 10 national park or strict nature reserve arcas have been overturned in
Finland and in Denmark when recreational and natural values were not t1aken into
consideration even though the decision did not increase the effective use of kand (‘outcome
= locai overall conserv recreat nature effective’). Master plans were also overturned in
areas covered by a nature conservation programme when the decision has increased the
effective use of land if nature and amenity vilues were not taken into consideration even
though recreational values were taken into consideration (‘outcome = local overall
CONSERV RECREAT nature amenity EFFECTIVE’). Master plans were overturned as
well when the decision increased traffic and the effective use of land if nature and amenity
values were not taken into censideration even though recreational values were taken into
consideration  (*outcome = local overall RECREAT nature amenity TRAFFIC
EFFECTIVE). In arcas designated for nature conservation, the special emphasis in the
interest weighing is on nature, while in other areas recreational values might be given more
weight than natural vilues to ensure sufficient amount of recreational areas near population

centres.

Comparison on similaritics of not sustainable development in local plans of Denmark and

Finland's is shown in the next table,
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Table 25. Intersection of Denmark and Finland's minimized truth tables for local plans
that were overturned,

Files: SUSTAIN2.QVN and SUSTAINA.QVN

Model: QUTCOME = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH + AMENITY + WATER + TRAFFIC + EFFECTIVE + OWNERS
Quiputs minimized:

Intersection of truth tabies 13 and 19

LOCAL RECREAT health amenity traffic EFFECTIVE +

1OCAL CONSERV RECREAT health amenity traffic OWNERS +
LOCAL CONSERY heatth amenity traffic effective OWNERS +
LOCAL CONSERY recreat heaith amenity traffic effective +
LOCAL recreal nature health amenity traffic effective

Factoring gives the following sentences for overturned local planning decisions in

Denmark and Finland:

— Local plans: outcome = LOCAL health amenity traffic [(RECREAT EFFECTIVE) +
(CONSERV RECREAT OWNERS) + (CONSERV effective  OWNERS) +

(CONSERY cffective) + (recreat nature effective)]

With onc exception, the criteria in the interest weighing were all regulated as part of the
content of local plans in both countries. The exception was the inconvenience to
landowners, which was not mentioned in the content of local plans in Denmark. The
Danish research material does not contain any cases including values dealing with this
attribute. For this reason and owing to the misinterpretation caused by coding this aitribute
- as cxplained above concerning master plans — the attribute of inconvenience (o

landowners was removed from this equation as well.

When interpreted, these sentences reveal the common features of overturned local plans in
Finland and Denmark. The interest weighing has included either recreational values or
effective use of land in an arca covered by a nature conservation programme. The common
features of overturned local plans in Finland and Denmark all deal with health and amenity
values and with the increase of traffic. Local plans have been overturned in both countries
when health and amenity values were not taken into consideration even though the

decision did not increase traffic in cases where recreational values were protected but the
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decision increased the effective use of land (‘outcome = LOCAL health amenity traffic
RECREAT EFFECTIVE'). This has also occurred in arcas covered by a nature
conservation programme even though recreational values were protected {‘outcome =
LOCAL health amenity traffic CONSERV RECREAT') or in arcas covered by a nature
conservation programme when the decision has not increased the effective use of iand
(*cutcome = LOCAL health amenity traffic CONSERV cffective’). Local plans have also
been overturned in both countries even though the decision did not increase the effective
use of land in national or strict nature reserve arcas when both recreational and natural
values were not 1aken inte censideration even though the decision did not increase the

effective use of land {"outcome = LOCAL health amenity traffic recreat nature effective’).

Ratified local or master plan decisions from Finland and Denmark have no attribute
combinations that are equal. This is because the research materid]l comtains no ratified
master plans from Finland and no ratified local plans from Denmark. The only plans that

can be compared regarding to what is common in sustainable land use in Denmark and

Finland, are regional plans.

Table 26. Intersection of Denmark’s and Finland's minimized truth ables for regional
plans that were ratified.

Files: SUSTAIN2.QVN and SUSTAIN4.QVN

Model: OUTCOME = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH + AMENITY + WATER + TRAFFIC + EFFECTIVE + OWNERS
Outputs minimized: |

Intersection of ruth ables 20 and 22

Jocul OVERALL RECREAT nature CULTURE AMENITY owners +
Jocal OVERALL RECREAT nature healih AMENITY water owners

Both scniences concern regional plans. Factoring gives the sentence: QUTCOME = local

OVERALL RECREAT nature AMENITY owners (CULTURE + healih water)

The auribute for inconvenience to landowners was removed, as in the previous
comparisons, owing to misinterpretation of coding. On the same grounds, the attribute for

the protection of water supplies was removed, as it was not regulated in rules concerning
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the content of Finaish plans and therefore it was not taken into account in the decisions

contained in the rescarch material.

Confirmed regional plans have similarities in the interest weighing with regard 1o
recreational and natural values as well as amenity values. Regionat plans are considered to
further sustainable development both in Finland and in Denmark when recreationa] and
amenity values were protected even though nature and health values were not taken into
consideration ("OUTCOME = local OVERALL RECREAT nature AMENITY health).
Regional plans have also been ratified in both countries when recreational, cultural and
amenity values were taken into consideration but not natural values ("OUTCOME = local

OVERALL RECREAT nature AMENITY CULTURE").

4.3.2  Comparison of aspects regulated in different plans

From the original sentences we may also choose the ones that are in conflict only because
of the attributes describing the plan used. These sentences illusirate the sets of atribute
combinations found in both countrics and producing ratified or overturned plans, when the
only difference was the plan used in each country. This is done to find out whether
differences regarding to what is sustainable land use and what is not sustainable land use in
the compared countries are due 10 the plan that is used to regulate different aspects of
sustainable development or whether there are differences in the overall content of what is

regulated as part of sustainable langd use.

The sentences for atiribute combinations where the interest weighing in Finland concerned
regional plans that were ratified (Tuble 20: "RECREAT nuture AMENITY owners’) and in
Denmark master plans that were ratified (Table 23: ‘recreat NATURE EFFECTIVE +
CONSERV recrcat AMENITY EFFECTIVE') reveal that there were no equal attribute
combinations for plans that have been ratified. The intersection of these two tables is a null
set, which implies that there are no similarities between the sets of attribute combinations
regarding ratified regional plans in Finland and ratified master plans in Deamark. The
result of this analyse is that there is no interest weighing regarding the aspects of

sustainable development that is done concerning Finland in regional plans and concerning
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Denmark in master plans. The next table reveals whether the same plans when they are

overturned bring more information on this question.

Table 27. Intersection of overturned regional plany in Finland and master plans in
Denmark {minimized truth tables {1 and 18).

File: SUSTAIN4.QDM
Model: OUTCOME = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH + AMENITY + WATER + TRAFFIC + EFFECTIVE + OWNERS

RECREAT nature amenity EFFECTIVE OWNERS

The intersection of these twao tables implies that there are similarities between scts of
attribute  combinations regarding overturned regional plans in Finland (Table 11:
‘RECREAT NATURE amenity + RECREAT amenity OWNERS') and master plans in
Denmark (Table 18: ‘conserv recreat nature effective + RECREAT nature amenity
EFFECTIVE’). Regional plans have been overturned in Finland and master plans in
Denmark if nature and amesity values were not taken inio consideration in plans that
increased the effective use of Jund even though recreational values were protected
(*ocutcome = RECREAT nature amenity EFFECTIVE'). Here, 100, the similarities are
based on interest weighing that included recreational and natural vajues. This is quite
obvious, because the cases that concern recreational values usually involve construction or

some other kind of interference with the nature.

When the question is turned arouvnd in order to determine whether there were any
similaritics between Finnish master plans and Danish regional plans, we find that the
intersection between these minimized truth ables is an empty set for both overturned plans
and ratified plans, because the data contained no ratificd Finnish master plans while the

Danish data had no overturned regional plans.

The following tables pertain to auribute combinations where the interest weighing
concerned overafl plans in Finland and local plans in Denmark. The fisst step is to

minimize at the same time Finnish regional and master plans that were overturmed;

* Even i this comparison, the atribute for inconvenience to landowners was removed owing to

misinterprelulion.




98 ACTA WASAENSIA

Table 28. Minimized truth table when the plan is a Finnish everall plan that was
overturned.

File: SUSTAIN3.QDM

Model: OUTCOME = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH + AMENITY + WATER + TRAFFIC + EFFECTIVE + OWNERS
Outputs Minimized: 0

Method: Quine-McCluskey

Select If: LOCAL=0

RECREAT NATURE amenity +
CONSEery recreat nature +
CONSERY nature OWNERS +
nature amenity OWNERS

This table shows the minimization of the truth abie for Finnish regional and master plans
that were overtumed. The next step in comparing Finnish and Danish plans is to make an

intersection of the previous table and the table on Danish local plans that were overiurned:

Table 29. Intersection of Finnish overall plans and Danish local plans that were
overturned (truth tables 28 and 19).

Model: OUTCOME = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH + AMENITY + WATER + TRAFFIC + EFFECTIVE + OWNERS

conserv recreat nature +

CONSERV snature TRAFFIC OWNERS® +
RECREAT NATURE amenity EFFECTIVE +
RECREAT NATURE amenity TRAFFIC +
CONSERV RECREAT NATURE amenity +
natwre amenity EFFECTIVE OWNERS +
CONSERY nature amenity OWNERS +

One From the Following Group:
RECREAT amenity TRAFFIC OWNERS +
nature amenity TRAFFIC OWNERS

Finnish overall plans and Danish local plans have been overturned in areas covered by
nature conservation programmes, when natural values were not protected and either the
decision increased traffic or amenity values were nol protected, either [‘outcome =

CONSERYV nature (TRAFFIC + amenity)'|. The similarities between Finnish regional and

* As explained in the previous chapter, the auribute for inconvenicnee to Jandowners will be removed due 10
nisinlerpretation.
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master plans and Danish focal plans aiso include interest weighing of either recreationul or

natural vatues, as was the case when other plans were compared.

Finnish overall plans and Danish lecal plans have also been overturned when amenity
values were not protected even though reereational and natural values were in cases where
either the decision increased traffic or the effective use of land, or the arca was covered by
a natyre conservation programme |[‘outcome = RECREAT NATURE amenity
(EFFECTIVE + TRAFFIC + CONSERVY'].

Furthermore, Finnish overall plans and Danish local plans have been overiurned when
recreational and natural values were not protected in areas set aside as national parks or
sirict nature reserves {‘oulcome = conserv recreat nature’), and when nature and amenity
values were not protected and the decision increased the effective vse of land (‘outcome =

nature amenity EFFECTIVE™),

Morcover, there are two sentences which are presented as optional (one of the following
group), both of which deal with decisions that do not protect amenity values but increase
traffic. The distinctive attribute js the protection of recreational values in the first sentence
and lack of protection for natural values in the second one. [ *outcome = amenity TRAFFIC
(RECREAT + nature)'].

We can’t compare the same plans when they are ratified to gain more information, because

there are no sentences for ratified local plans in Denmark.

The next table shows the attribute combinations for overturned overall plans in Denmark.

Regional plans and master pluans are combined in the same truth table:
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Fable 30. Minimized truth table when the plan is a Danish overall plan that was
overturned,

File: SUSTAIN4.QDM

Model: OUTCOME = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH + AMENITY + WATER + TRAFFIC + EFFECTIVE + OWNERS
Outputs Minimized: 0

Method: Quine-McCluskey

Select If: LOCAL=0

conserv recreat nature HEALTH amenity effective +

consery recreat nature culture HEALTH effective +

conserv recreal nature amenity WATER effective +

consery recreat nature culture WATER effective +

RECREAT nature HEALTH amenity EFFECTIVE +

RECREAT nature amenity WATER EFFECTIVE
The intersection between these two tables shows that in a good many situations, the
interest weighing done in Finland in the case of a local plan (Table 13) shares similarities
with the interest weighing done in Denmark in the case of either a regional or a master plan
{Table 30). Here again, recreational and natural values were part of the interest weighing.
Comparison to Table {3 reveals that the minimization result differs with regard to the
minimization done separately for truth tables concerning ratified master and regional pians
(the tatter not included in the rescarch material). This is due to the fact that taking both
master and regional plans into consideration, and not only one type of plan, provides more
possibilities for comparisons in the minimization process. Minimization of the truth table
on overturned master plans only, gives two sentences as result [Table 18: ‘outcome = local

overall (consery recreat nature cffective + RECREAT natare amenity EFFECTIVE) '},

Table 31. Intersection of overturned Finnish local plans and Danish overall plans {truth
tables 13 and 30).

File: SUSTAIN3.QDM
Model: OUTCOME = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH + AMENITY + WATER + TRAFFIC + EFFECTIVE + OWNERS

RECREAT nature health amenity WATER® traffic EFFECTIVE +
consery recreat nature health amenity WATER traffic effective

** Here again the attribute for water supplies was removed.
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Finnish {ocal plans and Danish overall plans have been overturned when nature vajues,
health values or amenity values have were not protected in decisions when recreational
values were protected but the decision has increased effective land use or when the area is
sct aside as a national park or strict nature reserve but recreational values were not
protected and the deciston did not increase the effective use of lund. Once again,

recreational values and natural values were taken into account in the interest weighing.

The last comparison deals with Finnish local plans and Danish overall plans that were
ratificd. The first step in this comparisen is to minimize Danish regional and master plans

at the same ume:

Table 32. Minimized truth table on Danish overall plans that were ratified.

File: SUSTAIN4.QDM

Model: OUTCOME = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH + AMENITY + WATER + TRAFFIC + EFFECTIVE + OWNERS
Outputs Minimized: 1

Method: Quine-McCluskey

Select If: LOCAL=0

CONSERYV health water effective +
RECREAT health water effective +
NATURE health water +

CONSERV CULTURE AMENITY +
RECREAT CULTURE AMENITY +
NATURE CULTURE AMENITY +
RECREAT health AMENITY water +
reccreat NATURE EFFECTIVE +
CONSERY recreat AMENITY EFFECTIVE

Comparison of this table against the Tables 22 and 23, which presented the minimized
truth tables for ratified Danish plans separately, illustrates the differences between
minimizing ratified plans separately and minimizing overall plans at once. Minimizing
ratified Danish regional plans yields two configurations (Table 22: ‘health water +
CULTURE AMENITY"), and minimizing ratificd Danish master plans also yields two
configurations (Table 23: ‘recreat EFFECTIVE NATURE + CONSERV recreat
AMENITY EFFECTIVE’), while minimization of overail plans at the same time results in
nine configurations. The final step in comparing the interest weighing of Finnish local

plans and Danish overall plans 1s to make an intersection of the minimized truth tables:
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Table 33. Imersection of Finnish focal plans and Danish overafl plans that were ratified
(truth tables 21 and 32).

File: SUSTAIN3.QDM
Model: OUTCOME = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH + AMENITY + WATER + TRAFFIC + EFFECTIVE + OWNERS

RECREAT CULTURE AMENITY TRAFFIC +
RECREAT CULTURE HEALTH AMENITY +
recreal NATURE AMENITY EFFECTIVE +
recreat NATURE CULTURE AMENITY +
NATURE CULTURE AMENITY effecuve +
RECREAT CULTURE AMENITY effective +
recreat NATURE health AMENITY water +
NATURE health AMENITY water effective +
RECREAT culture healih AMENITY water

After removing the attribute ‘water’ and factoring the resuit, we get four main types of

senlences:

RECREAT CULTURE AMENITY (TRAFFIC + HEALTH + effective) +
recreat NATURE AMENITY (EFFECTIVE + CULTURE + health) +
NATURE AMENITY effective (CULTURE + healih) +

RECREAT culture health AMENITY

We find that there are similaritics between the interest weighing done for Finnish local
plans and that done for Danish overall plans. Finnish local plans and Danish overall plans
have been ratified when recreational, cultural and amenity values were protected even
though the decision increased traffic in the arca while the effective use of land in the arca
were nol increased or health values were protected ["OUTCOME = RECREAT CULTURE
AMENITY (TRAFFIC + HEALTH + effective)'].

Finnish local plans and Danish overall plans have also been ratified when recreational
values were not protected if nature and amenity values were protected even though the
decision increased the effective use of land in the area or culral values were also
protected, and even though health values were not protected [‘OUTCOME = recreit
NATURE AMENITY (EFFECTIVE + CULTURE + health)'}.
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Finnish local plans and Danish overall plans have also been ratified when natural and
amenity values were protected and the decision did not increase the effective use of fand in
the area if culiural values were also protected or even though health values were not

protected { OUTCOME = NATURE AMENITY cffective (CULTURE + health)'].

The last sentence illustrates that Finnish ocal plans and Danish overall plans have also
been ratified when recreational and amenity values were protected even though cultural
and health values wese not protected ({OUTCOME = RECREAT culure health
AMENITY™). The similaritics between the interest weighing done for Finnish local plans
and that done for Daaish overall plans involve either recreational or natural values, as has

become apparent on the basis of all the comparisons between the two couniries.

4.3.3 Summary on the comparison of the two countrics

The comparison using QCA brings up the similaritics of the two countries. T will first deal
with the similarities in plans that were considered 10 be in accordunce with susiainable
land use. In both countries the main interest weighing in regional plans was done between
recreational values and natural values. Recreational values were given more weight in
regional plans than nawral values provided that amenity values were taken into
consideration, If there were cultural values in the area, also these are to be protected, white
health values and water supplies could be ignored. The similarities concerning sustainable

Iand use in master plans and local plans could not be examined due to lack of researched

materiai.

When we compare different plans, the result is that there are no similarities between the
two countrics concerning sustainable development in regional and master plans. The final
comparison that brings information on similarities of interest weighing between the two
countries has to do with Finnish local pluns and Daanish overall plans. All the four attribute
combinations that yield from this comparison include protected amenity values. One of
them gives an opposite result on interest weighing between recreational values and nature
vilues than the comparison between regional plans. The interest weighing between Finnish

local pluans and Danish overall plans shows that natural values together with cultural values
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and amenity values are given more weight than recreational values and health values, even
though the decision increases effective use of land. Health values have been ignored in all
of these interests weighing except when all the interests represented have been protected.
Cultural values have been protected in all but one case, in which protected recreational
values and prolected amenity values were given more weight than culteral values and

health values.

The sccond comparison concerns what is not considered to be in accordance with
sustainable land use. The research material contains no overtumned regional plans from
Denmark therefore there could be no comparison of these plans. Also overturned master
plans inciuded interest weighing between recreational values and natural values, Master
plans were considered to be against sustainable [and use when neither natural values nor
recreational values were protected in an arca established as a national park or strict nature
reserve even though the decision didn’t increase effective use of fand. The protection of
recreational values was not cnough to make the decision to be in accordance with
sustainable land use while natural values as well as amenity values were ignore and the
decision increased effective use of land in an arca that is included in a conservation

programme or the decision increased traffic in the area.

Interest weighing on lfocal pluns was regarded as not sustainable land use when health
values and amenity values were ignored even though the decision did not increase raffic in
the area, and cven though recreational values were protected if the decision increased
effective use of land or the area is included in a nature conservation programme or if also
recreational values and nature values were ignored. Here the decisive criteria might be
amenity values that were not protected because if we compare this result with the attribute
combinations on sustainable lund use we can see that ignored health values have not been
an obstacle to upheld & local plan while amenity values have always been protecled in

ratified local plans.

The last two comparisons on interest weighing in plans that were considered not te be in
accordance with sustainable land use concern the comparison between overall plans and

local plans. The result on comparison of Finnish overail plans and Danish local plans
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shows that there are similarities that include interest weighing of either recreational values,
natural vatues or amenity values; and on the other hand increase of effective use of land,
increase of traffic or that the area is included in a nature conservation programme. If
natural values and/or amenity values have been ignored in areas included in nature
conservation programmes, then the plan has been considered 1o be against sustainable fand
use. The plan has also been regard as against sustainable development if amenity valucs
have been ignored even though recreational values and natural values have been protecied

if the plan has increased either effective use of land or wraffic.

Furthermore, when we compared Finnish focal plans and Danish overall plans we don’t get
any clear results on interest weighing on what is not considered to be sustainable land use
because the attribute combinations include so many ignored attributes and only one
protected attribute value. Natural values, health values and amenity values were ignored in
ali attribute combinations. The one attribute combination that didn’t include any protected
attributes didn’t increase traffic or effective use of lund, while in the other one recreational
vatues were protected but the decision increased effective use of land but didn’t increase
traffic in the area. This comparison doesn’t give us much information of the interest

weighing leading to overturn a plan because it is against sustainable development.
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5 REGULATING PROTECTION ASPECTS OF SUSTAINABLE LLAND USE:
RE-ARRANGING THE RECONSTRUCTION OF THE COMPARLED LEGAL
MATERIALS

The previous chapter dealt with sustainable regulation considered by outcome of the
planning decisions. This analysis provided information on the combinations of aitributes
associated with different types of plans that had been ¢ither overtumed or ratified. In the
next two chapiers, the point of view is changed in order to determine how different aspects
of sustainable land use are weighed in different plans. Analysis of the data using one of the
attributes as the outcome gathers together in the same sentence all of the plans - both
ratified and overturned — that include the selected auribute. Qutputs are minimized in
different tables according to whether the attribute selected as the outcome has been
protected or not. The seniences are analysed on the bases of the regulations concerning

different aspects of sustainable development in each country.

5.1 Nature conservation

Conservation of nature is considered to be an international and national interest as well as a
regional and locai issue. It should be regarded as one aspect in the content of regional
planning, which because of the principle of framework management regulates the
protection of nature in other plans as well. According to planning legislation, conservation
of nature shali be part of regional plans in both Denmark and Finland (PA, §6.3 item 8;
BA, §22.2). The Finnish Building Decree (§32.2 itemi8) stipulates that nature shall be
taken into consideration in local plans as well. There are no specific regulations either in
Denmark or in Finland on taking nature into consideration in master plans, but because a
plan may not be in conflict with a hierarchically higher plan, natural values protected in

regional plans shall be taken into consideration in master and local plans.

Protection of shorelines in Denmark concerns land use planning in both joint municipal
boards and municipalitics. As a rule, construction is not allowed near the shoreline (PA,
§5b, footnote 29 of LBKG 1997/563}. In Finland, protection of shorelines is regulated by

the Shore Nature Conservation Programme (Rantojensuojeluohjelma), which shall be taken
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into accounl in fand use plunning (BA, §22.2, §29.1, §34.4; LUBA, §28.2; Nawre

Conservation Act, §7, §77.

5.1.1 Finland

The research material obtained from Finfand involved cases where plans were overturned
(ouicome=0) or ratified (QUTCOME=1} in situations where natural values had not been
protected (outputs minimized: 0). There are no cuses where natural values had been
protected. The next table shows the attribute combinations for cases where natural values

have not been protected.

Table 34. Minimized truth table for the attribute narural valuey (Finland).

File: SUSTAIN2.QVN

Model: NATURE = LOCAL + OVERALL + CONSERV + RECREAT + CULTURE +
HEALTH +AMENITY +WATER + TRAFFIC + EFFECTIVE + OWNERS + OUTCOME
Qutputs Minimized: 0

Method: Quine-McCluskey

LOCAL amenity effective outcome +

Local overall conserv recreat outcome +

LOCAL recreat ouicome +

locul overali CONSERV OWNERS ouicome +

focal overall amenity TRAFFIC EFFECTIVE OWNERS ocutcome +
Jocal OVERALL RECREAT owners QUTCOME

Factoring by the type of plan yields the following equation:

Nature=

LOCAL(amenity effective outcome) + (recreat Quicome)] +

local overall|(conserv Recreat outcome) + (CONSERV OWNERS ouicome) + (amenity
TRAFFIC EFFECTIVE OWNERS outcome)] +

local OVERALL(RECREAT Owners OUTCOME)

The research material did not contain any atiribute combinations for Finnish plans that
would have conserved natural values, but here we have attribute combinations for all types

of plans in which nature was not conserved. These atiribute combinations associated with

different plans are dealt with separately for each type of plan.
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3.1.1.1. Nature conservation in regionai plans

The Government of Finland has protected nationally important nature sites and landscape
arcas by law or by a decision in principle. Some swamps, different types of forests, some
shorelines and archipelago areas as well as some nesting sites for water birds have been
conserved by the Government's decisions in principle.* The Government's decisions in
principle and the areas included in Natura 2000 (European ecological network) have to be
taken into consideration in physical planning (BA, §22.2, §29.1, §34.4, §95.4, §123a.3)".
The Government's nature conservation plans should be implemented within regional plans,
and other natural values and valuable arcas should also be conserved in regional, master
and Jocal plans™ (BA, § 22.2, §34, §95, §123a.3). According to the Land Use and Building
Act, the content of both regional plans (LUBA, §28.3 itemy 6) and master plans (LUBA,
$39.2 ttem 8) shall include provisions on the conservation of “natural values”. Regional
planning shall also pay attention to the ecological sustainability of land use (LUBA, §28.3

item 2).

The attribute combination for decisions pertaining to regional pluns {‘nature = local
OVERALL (RECREAT Owners OUTCOME)'] is the only ene that concerns plans which
were ratified. Regional plans have been ratified even though natural values were not taken
into consideration if recrcational values were protected and the decision did not cause
mconvenience to landowners. The attribute combination is based directly on the following

Supreme Administrative Court decision.

KHO 1977 A 11 50: Recreationad use was not considered detrimental 1o nature
in a ridge area that was not protected in the regional plan.

Marking a conservation area in a regional plan gives high priority 1o conservation in the
area, but doesn't necessarily eliminate all use of land. On the other hand, nature
conservation should also be considered in areas not marked for conservation on the

regional plan, The decision didn't just weigh nature conservation interests against

* Luonnonsuojetu laki {Nuture Conservation Act 1096/1996, §7). The stipulations therein are also applied to
decisions made before the Nature Conservation Acl came into force in 1997 (877).

** Also included in the new Finnish Land Use and Building Act (§24).

* The stipulations on nature conservation were added in the Building Act in 1997 {20 December 1996/5097).
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recreational interests; instead, the interest weighing considered landowners rights to use the
arca for their own recreation against the interests of the municipality to extend arcas for
public recreation and tourism in the area. The area was part of the Rauma archipelago
where both summer cottages and public recreation areas were already situated. The
archipelago was not part of any nature conservation programme. Both the Ministry and the
supreme Administrative Court were of the opinion that more recreation areas were needed
in the area and that public recreational use didn't cause the landowners unreasonable
inconvenience (BA, §22.2). The decision of the Supreme Administrative Court was,
however, a majority ruling (4-1); one judge was of the opinion that the City of Rauma
alrcady owned areas that could be used for public recreation instead of private property.

Not even this judge paid attention to conservation of nature.

How the planned land use affects nawre has 10 be taken into consideration when activities
arc placed in areas that have nature values. The plans may contain provisions regulating

jand use in order to protect nature,

KHO¥ 1991 A 78: A permit was granted allowing the construction of a sauna
in an area that was in a regional plan containing a national park. The regional
plan didn't include any provisions for nature conservation or restriction of
construction. The sauna was located at the edge of the national park, in an area
that was not especiatly important for the conservation values.

The reason that the area was part of a national park, not u strict nature reserve, had
significance in the interest weighing concerning the fandowner’s rights and the aim of

nafure coaservation in the area.,

Conclusions as 1o how natural values have been taken into consideration in regional plans
in Finland are based on only one decision. This is because the research material included
only one decision concerning regional plans that had a statement on natural values.

Therefore Mill's methed of agreement could not be applied, nor could Mill's indirect

£ This Supreme Court decision is not included in the researched data because it deals with building permits,
not with ratification or overturning of a plan. 1t is deseribed here because it gives some idea of how, afler
lund use planning, fand use is funther reguiated by means of permits. Permits should alse be used te promole
sustuinable development {LUBA, §1.1).
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method of difference be applicd because the data lacks overturned regional plans that

would have dealt with natural values.

5.1.1.2. Nature conservation in master plans

The provisions regulating the drafting of regional plans correspondingly apply to the
drafting and development of master plans (BA, §29.1). Nature is not mentioned until 1997
(1097/1996) in the regulations of the Building Act concerning overall pians. Until then the
stipulations on drafting overall plans, which enacted that, “attention must be paid to any
special needs arising from conditions in the region” (BA, §22.2) could be interpreted to

include also the conservation of nature.

All three attribute combinations yield for taking into consideration naturai values in master
plans coneern plans that were overturned | ‘nature = local overall{conserv Recreat outcome
+ CONSERV OWNERS outcome + amenity TRAFFIC EFFECTIVE OWNERS
outcome)']. The first configuration implies that ignoring of both nature and recreational
vatues has been sufficient to cause a master plan to be overturn in areas designated as
national parks or strict nature reserves. This combination of attributes is based directly on
the following Supreme Court decision according to which the environmental impacts of
implementing the plan have to be assessed (BA, §3%; LUBA, §9), the content of which is

not legally binding even though it is obligatory.

KHO 1980 A II 39: A master plan decision was overturned because it didn't
include an assessment of the effects on natural livelihood, or assessment on
how recreation and tourism would affect the natural conditions in 4 national
park. The plan was considered to have paid insufficient auention to the special
values of the area.

This decision does not include interest weighing that would imply what kind of weight
natural values should be given when compared against demands for development in

national parks. Instead, this decision indicates that ignoring natural values together with

** The Building Act wits amended to include stipulutions on assessment of envisonmental impacts in 1994 (10
June 1994/4069).
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1gnoring recreational vatues in areas designated as national parks or strict nature reserves
will lead to the overturning of master plans. Natural values may often be in conflict with
recreational values because arcas having nature values are often considered (o be suitable

for recreational use as well,

Inconvenience to landowners seems 10 be an important attribute when considering the
nature values contained in master plans. Master plans have been overturned in areas
covered by a nature conservation programme if natural values have not been conserved and
the decision would cause inconvenience 1o landowners. This attribute combination is based
on the following two decisions that have cqual values for the atributes concerned:
Supreme Courl decisions KHO 1997 T 2532 and KHO 1988 A 57, which deal with master
plans drawn up for an arca covered by a shore nature conservation programme or,

respectively, a bird nature conservation programme.

KHO 1997 T 2532: In its decision, the Supreme Administrative Court reversed
the Ministry of the Environment's decision to ratify a master plan. In the
decision, the Ministry left out areas of the master plan that were protected and
that required the payment of compensation to the landowners. The reason for
the conservation of the arcas was not just that some part of the land needed
special proteciion, but also that the area was completely undeveloped and
therefore of significance as a habitat for animals and vegelation.

KHO 1988 A 57: In its decision, the Supreme Administrative Court reversed
the Ministry of the Environment’s decision concerning a master plan that deals
with protected areas. According to the Supreme Administrative Court, there
was not enough evidence of the need for protection, and the surrounding areas
were nol under conservation,

Both decisions deal with the equality of lundowners in situations where the area to be
under conservation has not been proven to have specific nature vahue. Nature itself can be
protected, without having specific value only if landowners are treated equally. Otherwise
such protection is considercd to be an unreasonable inconvenience to landowners (BA,

§22.2) unless they are paid compensation.

In addition, a plan was overturned when natural vaiues and amenity values were ignored in

a situation that would have increased raffic and the effective land use and would also have
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caused inconvenience to landowners. The attribute combination is based on the following
decision, except that recreational values are coded for conservation in this decision; bui

this attribute was left out when the combination of attrnibutes was minimized.

KHO 1993 A 46: A master plan had not been drawn up uaccording 10
sustainable use of natural resources and sustainable developmient of the
environment because of overly efficient use of land in an area planned for
tourism and recreation. The placing of business operations and traffic areas on
a farm engaged in agricujture and forestry was considered 1o be unreasonable
1o the landowners. Therefore the plan was overtumed.

This Supreme Administrative Court decision stresses that the form of activity must be
taken into consideration when regulating the efficiency of the area. Sustainable
development promotes the effective use of and in areas that use commeon municipal
engineering while providing sufficient areas for recreation, whereas in other areas the
effective use of land might put too much pressure on nature. Decisive in this case, as in
two of the cases previcusly mentioned, scems to be the unreasonable inconvenience to
nearby landowners, not the protection of sature or recreational vaives, Based on Mill's
method of agreement, recreational values were considered not to hitve relevance in interest
weighing in association with natural values in areas that where not part of nature
conservation programmes or that were not set aside as national parks or strict nature

IrCSCrves.

5.1.1.3. Nature conservaiion in local plans

Nuture conservation was not clearly mentioned in the Building Act regarding local plans
either unul 1997 (1097/1996). It only contained reguiations that could be interpreted to
concern nature in local plans stipulating that the “plan shall be drawn up to suit the terrain,
soil quality and other local conditions 10 ensure that land is practicably utilized™” (BA,
§34.1), whiie recreational and amenity values are mentiened in the same stipulation. In the
new Land Use and Building Acit, one of 1he objectives of jand use planning is to promote
“biological diversity and other natural values™ (LUBA, §5.1 item 4). According to the
content requircments for local plans, “the natural environment must be protected and [its]

special values must not be destroyed” (LUBA, §54.2).
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Both attribute combinations for local plans concern cases in which plans were overturned,
but ignoring of natural values alone has not been sufficient to cause local plans to be
overturned ['nature = LOCAL[{amenity effective outcome) + (recreat Outcome)']. The
first configuration imptlies that ignoring both natural values and amenity values has caused
local plans to be oversturned even though the plan would not have increased the effective
use of lund in the arca. This scems to be the case in spite of whether or not the area was
included in a nature conservation programme. This conclusion is based on the following

two decisions.

KHO 1993 A 37: The decision regarding a shore plan that would have allowed
the construction of 72 summer cottages was overturned because the ringed seal
had an important nesting site nearby and because of natural values in the area.

KHO 1995 A 38: The decision concerning a local plan that would have
allowed construction on a hilltop was reversed because the landscape and
vegetation in the area were valuable. This was the case even though the local
plan increased the total area set aside for parks in the region.

Local plans have also been overturned when both naiure and recreational values were
ignored in the planning decisions. This atribute combination is bused on the following

decisions.

KHO 1978 T 2417: A local plan decision was reversed because a forest
suitable for recreational would be destroyed to a significant extent by
construction of a commercial building, and the nearby shore would lose its
value for recreation.

KHO 1985 A 11 74: A tocal plan was not ratified because the shore of the river
ti the area was designated as part of o residential district. The Supreme
Administrative Court ruled that — as had been done on the other side of the
river — the riverbank should be designated for public recreational use because
of its recreational and landscape values and because the river sometimes
flooded.

That amenity vialues were not protected (KHO 1985 A 11 74) was not considered relevant
whereas ignoring nature and recreational values alone was sufficient to overturn 2 local

plan.
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5.1.1.4. Protection of open shorelines

There are no special provisions concerning the protection of shorelines® in Finland's
Building Act. Construction is however not allowed on shores unless the construction is
based on a ratificd master plan or a local plan that allows this {BA, §6a). Some shorelines
are protected by an administrative decision made by the Government,” and which must be
applicd in physical planning (BA, §22, §34, §95, §123a). The QCA minimization process
on protection of shorelines yields the result “nature=local overall CONSERYV QWNERS
outcome + LOCAL CONSERV amenity effective outcome’. Both configurations are

directly based on the respective cases.

KHO 1988 A 571 A master plan was drawn up for an area protecied by the
national conservation programme for bird wetiands. This was considered
reason cnough for the area to be marked as conservation area in the plan.

The protection is implemented through physical pluns. Even on these protected shorelines,

construction may be allowed if it doesn’t endanger the protected interest.

KHOQO 10 October 1997 T 2532: A muaster plan was drawn up for an area
protected by the shore nature conservation programme. Although the area was
marked as a nature conservation arei, the construction of summer cottages was
allowed in some partis.

When the protected interest may be endangered in areas included in nature conservation
programmes, the plan should not be ratified. This was the case in the decision made for a
local plan, sitvated in shore areq, that didn't contain a sufficiently large protection areca the
ringed seal 1o breed. Environmental and natural circumstances had not been taken into

consideration, (KHO 1993 A 37.)

¥ Even though protection of shorelines is not one of the attributes. tuses concerning shores can be collected
from the data manwally and minimized by defining the respective caselDs as selection objectives (sclect if:).
* Rantojensuojeluohjelma (National conservation progrumme for Shoreline protection areas) decided by the
Council of State on 20 December 1990 and Enfuvesien suojeluohjelma {(Nitional conservation programme
tor bird wetlands) decided by the Council of State on 3 June 1982.
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All 1hree decisions are decisions concerning arcas protected by 1 nature conservition
programme. The {irst two decisions concern master plans and the last one pertains to a

local plan.

5.1.2 Denmark

In Denmark, nature protection should be included in regional plans (PA, §6.3 item 8) and,
because of the binding effect on udministration, nature protection should also be taken into
consideration in compiling master and local plans (PA, §11.2, §13.1). Nature protection® is
regulated by the Nature Protection Act (3 January 1992/9), which includes provisions

concerning protected geographical arcas (§7).

The next tble shows how natural values have been weighed against other atiribuies

pertaining to sustainable development in Denmark.

Table 35. Minimized truth table for the attribute nareral values (Denmark).

File: SUSTAIN4.QVN

Model: NATURE = LOCAL + OVERALL + CONSERV + RECREAT + CULTURE +
HEALTH +AMENITY +WATER + TRAFFIC + EFFECTIVE + QWNERS + QUTCOME
Qutpuis Minimized: 0

Method: Quine-McCluskey (Minimal}

LOCAL CONSERYV TRAFFIC outcome +
LOCAL consery recreat outcome +

local averall consery recreat outcome +
local overall amenity EFFECTIVE outcome

All the attribute combinations that periain to nature involve decisions that were overturned
(outcome=0) and dealt with the conclusion that natura values had not been protected in the
decision (outputs minimized: 0, output being nature). The cases researched did not contain
any attribute combinations for plans that had been ratified or for plans in which naturai
vatucs had been protected, Factoring by the type of plan gives the following sentence for

overturned plans:

™ See Basse (1999) pp. 162-106.




116 ACTA WASAENSIA

Nature =
LOCAL[(CONSERY TRAFFIC) + (conserv Recreat)] +
locul overallj(conserv Recreat) + (amenity EFFECTIVE))

These auribute combinations are handled separately for each type of plan.

3.1.2.1. Nature conservation in regional plans

Regionat plans shall include guidelines for “administering areas, buildings, etc. that are
worthy of preservation and natural qualities, eic. worthy of conservation in the open
country, including designating and protecting nature reserves with special natural qualities,
ete.” (PA, §0.3,8). The rescarch materiad did not contain any decisions on natural vatlues in
regional plans, therefore we have no results on interest weighing of natural values in

regional plans.”™

5.1.2.2. Nature conservation in master plans

Protection of natural values is included in the provisions on the content of master plans,
which establish the framework for the content of local plans only as concerns shores.
Natural values shall be taken into consideration when planning land use in master plans in

coastal parts of urban zones (PA, §ila.4,2).

Master plans have been overturned in cases where natural values were not protected when
the arca has been designated as a national park or nature reserve and when recreational
vitlues were not protected. This is the same attribute combination as for local plans. Master
plans have also been overturned when the plan has increased the effective use of land and
neither natural values nor amenity values were protected. {*nature = local overafl outcome

{conserv Reereat) + (amenity EFFECTIVE)’]

“ Nature conservation has also (0 be taken ino consideration in road plans, which should have a close
connection to fand use planning. Nature Protection board of Appeal ruled that a motor way planned through a
high priority biological preserviion area could not be carried out (NKNQ 971993,
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The aitribute combinations are based directly on the two following decisions:

NEKNO No. 13 1993: A municipal couneil drew up a local plan and revised a
master pian to allow the construction of a golf course in an arca 300 m from the
shoreline, some of which had been protected (Nature Protection Act §3}. In the
regional pian the area was marked as a nature area that can only he used for
agriculture and nature consesvation. The Nature Protection Board of Appeal's
decision was that both the local plan and the master plan conflicted with the
regionat plan and therefore the decisions concerning the master plan and the
Jocul plan were overturned. A goif course would have significantly changed the
arex close to the coustline, which had great natural and recreational values. It
would also have made public access 1o the area difficult.

In this case, the fact that both natural and recreational values were ignored in a protected
arca led 10 the decision overturning the plan. Nutural values and public access to the

recreation area was weighed against private interests for a recreation ared.

NKNO Ne. 82 1995: When a master plan was revised, a residential arca close
to the coastline was planned. The plan involved the conversion of a rural zone
1o an urban zone. The regional plan gave high priority to visual and landscape
values in undeveloped areas. The area was not marked as a residential area in
the regional plan. The county council had presented obijections to the plan (PA,
§29.2) but later withdrawn them. According to the decision of the Naiure
Protection Board of Appeal’s chairman, the master plan should not contradict
with the regional plan (PA, §11.2} in matters referred to in §6.3-4 of the
Planning Act. In this case, the master plan conflicted with the regional plan's
guidelines for the location of residential areas and the protection of mature in an
undeveloped arca. Because of the high priority of protecting an open green area
located close to the coastline, the conflict between the regional plan and the
maslter plan was considered to be so significant that the master plan was not
upheld.

In this case the area had not been designated as a conservation area, but nature and amenity
vilues were given high priority in the regional plan and the master plan would have
increased the effective use of the land in the arca if the residential area had been

constructed.
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3.1.2.3. Nature conservation in local plans

According to the Planning Act, “'|a] local plan may contain provisiens on ... the design,
vse and maintenance of undeveloped areas, including provisions that regulate...
conscrvation of plants and other matters periaining to plants ... " (PA, §15.2.9). "Quside
villages, a local plan for areas in a rural zone that are designated for agricultural use may

not contain provision in accordance with subsection §2, no. 9.7 (PA, §15.5).

When interpreted, the configurations for local plans ['nature = LOCAL outcome
{CONSERY TRAFFIC) + {conserv recrcat)'} illusirate that local plans have been
overturned when natural values were not taken into consideration in areas included i a
nature conservation programme if the decision increased traffic in the area. This has also
been the case when the area was founded as a national park or nature reserve and natural
values together with recreational values have not been protected. In other words, the reason
that natural vidues were not protected in itself was not sufficient to overturn the local plans,
but has been linked with designation of the area for nature conservation (nature
conservation programme or national park or nature reserve) as well as with increased
traffic or unprotected recreational values. The atiribute combinations are based on the
following decisions and the decision NKNQ 13/1993, which was already described in the

previous chapier in connection with master pians.

NKNO No. 23 1994: A municipal council revised a local plan to allow the
construction of a residential area in a forest that had been protected (Nature
Protection Act, §50.2) since 1940. The reasons for this revision were the
nearby location of the city centre and the fact that the old forest provided a
natural background for the growing city. The county council did agree with the
municipal council. The Nature Protection Board of Appeal decided that the
revised local plan was not accepiable. The use of a protected forest area for
housing motivated by the nced 1o expand residential districts, was not
considered 10 be based on reasons strong enough to allow the use of the area in
a way that would be against the aims of conservation.

In Denmark, plans must also contain a report that includes an assessment of the impacts of

the plan on nature (PA, 86.8, §11.7, $16.3).
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NKNO No. 59 1995: A iocal plan that Jacked an assessment of how a motor
racing track would affect a nearby EC-bird protection and Ramsar area, was
judged to be invalid.

In this case, the Nawre Protection Board of Appeal did not issuc a siatement on any
material aspects of the case, because the plan was judged 1o be invalid on the grounds of a

procedurai {ail.

Of the attribute combinations, ‘nature = LOCAL outcome (CONSERV TRAFFICY is
based directly on the decision NKNO 5%1995. The configuration ‘nawure = LOCAL
outcome (conserv recreat)’ is obtained by applying Mill's method of agreement to
decisions NKNO 23/1994 and 13/1993, which contain the same attributes; in addition, the
former decision even has an additional attribute ("EFFECTIVE’). As ignoring nature and
recreationa values in an area designated as a national park or nature reserve is sufficient to
cause a local plan to be overturned (NKNQ 13/1993), then the fact that the local plan
would also increase cffective use of the land (NKNO 23/1994)} is not necessary, because

the plan would be overturned regardless of this attribute.

5.1.2.4. Protection of open shorelines

In Denmark, protection of cousts is considered to be of national interest. In coastal areas,
high priority should be given 1o nature and landscape values as well as to use for
recreation. Protection of open coasts has higher priority than other land use interests of

municipals or counties. (FT 1993-94, pp. 6494-6493)

One aim of the in Danish Planning Act is that the coasts shali be a significant nature and
landscape resource for people and for fauna and flora (PA, §1.2 item 3). The open shores
shall remain undeveloped, while the plants and facilities that require coastal location can
still be located by the coast. Also urban areas that are jocated by the coast, shall be able to

develop. (Footnote 4 of LBKG 1997/563)

The provistons an physical planning in coastal areas in Denmark are applied in rural zones
and summer cottage areas (PA, §5a.3), With regard 1o shore areas, there are provisions

about the part of the shoreline that should be left untouched (PA, §5b). The area close to
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the coastline is delined mainly as being 300 metres from the coust in rural zones and 100
metres in summer cottage arcas (Natwure Protection Act 9/1992, §8). The coastal
admiaistrative arca where planning provisions are applied covers 3 km from the coast. (FT
1993-94, p. 6495) Some parts of the couast are protected by other provisions, e.g. Nature
Protection Act {(9/1992, §3), which protects different types of nature, or the EU bird
protection area. Because the law has the character of weighing rules, even these provisions
delegate a wide scope of the power of decision to the authorities. Both of the cases related
to nature conservation in Danish master plans (NKNO 13/1993 and 82/1993) concern
development of coastal arcas in rural zones. The sentence based on these cases ['nature =
local overall outcome (conserv Recreat) + (amenity EFFECTIVE)'] ulso shows the interest
weighing with regard to development in costal arcas. The interests weighed are natural,
recreational and amenity values and the effective use of land. The fact that coasts should be
given higher priority in conservation than other areas is likely to have had an impact on the
interest weighing but is not shown in this analysis, because all of the cases pertained to

costal development.

Land use in coastal areas is also restricted in urban zones (PA, §5a.4). One aim of physical
plans in coastal areas is for the plan to insure that the public has access to coasts (PA,
§5b.1.5). In municipal plans, development in coastal arcas and especially the height of
buildings, shall be regulated closely so that buildings will fit in to the landscape, will take
into consideration preservation of the city structure and nature conservation, will take into
constderation the necessary infrastructure and will make sure that the public has access to
the coast {PA, §1la.4). The case NKNO 82/1993, which deals with the change of an arca
from a rural zone to an urban zone, refers to the public's access to the coast. According to
the provisions, new arcas can become an urban zone, and rural zone areas can be used for
construction, only if there are special planning or functional reasons for this (PA, §5b.1,1).
The provisions of paragraph 3b are applied 1o both county council and municipal council
decisions concerning rural zones and summer cottage areas. The provisions specify the

criteria pertaining to the content of plans in coastal areas™. These provisions are meant not

* According lo the Naure Protection Board of Appeal (NKNO 44/1994), 1he shore protection arca should be
nterpreted in a very restricted way, and exemptions should acquire strong justification. Parceliing out was
not allowed even though the local plan would have allowed it (Nawre Protection Act §153% The Nature
Protection Board of Appeal (NKNO 178A/1999) ruled for granting the permit to construct a building for
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to ban construction situated in urban and rural zones in the coastal area, but to ensure that
land use is planned as far as possible from the coast; if possible behind existing buildings.
(FT 1993-94, pp. 6512-6513)

With the exception of structures {or traffic or infrastructure virtually no structures can be
planned withint the coast or the coastal protection area (PA, §5b.1,2). The intention is 1o
protect vuinerable flora and fauna and to allow dynamic processes, such as coastal erosion

and floodwaters (FT 1993-94, p. 6514).

New summer cottage arcas can't be planned and the existing ones must be kept ouly for
holiday use (PA, §5b.1,3). Construction for tourism shall be allowed only close 1o existing

settlements or existing holiday constructions (PA, §5b.1,4).

5.2 Preotection of recreational values

In Denmark recreation areas are protected by regulations concerning both regional plans
and master plans (PA, §6.3,10; §11.4) and the framework regulations for the content of
local plans (PA, §11.5, 6). In Finland, recreation arcas can be considered included in
regional plans under the category “enough areas for various use defined in law™ (BA,
§22.2), but they are specifically mentioned only in regulations defining the content of locat
plans (BA, §34.2). According to the new Land Use and Building Act suitable areas for

recreation are mentioned in required content of all plans (LUBA, §28.3,7; §39.2,9; §54.2).

social use, becuuse it serves public interest and because it was in connection with existing buildings, even
though it was against costad protection. Also construction of a shopping centre was allowed in a costal area,
becuuse the see was considered to be drained and had therefore a restricted value, and because of the
expectations of (he landowners bused on the local plan (from 1987} that allowed construction (NKNO
17813/1999). The Nawre Protection Board ol Appeal (NKNO 179/1999} has also ruled that economical
reasons are nol ¢nough Lo grant permits on conserved areas. Only i the site is of no significunt meaning for
nature conservation or il the operation doesn’t lead W any meaningfui damage of the conserved values, the
permit can be granted. These three decisions from the vear 1999 are based on the Nature Protection Act §3
and §16.
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5.2.1 Finland

As concerns Finland, the research material consists of cases where recrestionad vajues were
protected and other cases where they were not; this allows the use of Mill's indirect
method of difference. The first table shows attribute combinations for cases in which

recreational values have not been protected.

Table 36. Minimized truth table for the attribute nor protected recreational values
(Finland).

File: SUSTAIN2.QVN

Model: RECREAT = LOCAL + OVERALL + CONSERV + NATURE + CULTURE +
HEALTH +AMENITY +WATER + TRAFFIC + EFFECTIVE + OWNERS + OUTCOME
Outputs Minimized: 0

Method: Quine-McCluskey

Local overall consery nature owners outcome +
Local overall conserv nature effective outcome +
LOCAL amenity outcome +

LOCAL nature outcome +

Local overali conserv nature raffic cuicome +
Local overal]l conserv nature AMENITY outcome +
LOCAL EFFECTIVE OUTCOME

Adtribute combinations for situations where recreational values were not protected have led
10 the decision being overturned in the case of all bui one attribute combination. There are
attribute combinations for local plans and for master plans in areas designated as national
parks or strict nature reserves. Factoring by the type of plan gives the following sentence

for planning decisions in which recreational values have been ignored:

Recreational=
LOCAL[(amenity outcome} + (nature outcome) + (EFFECTIVE OUTCOME)] +
(local overall conserv Nature ouicome)(owners + effective + traffic + AMENITY)

The next wble gives attribute combinations for Finnish plans where recreational values

were protected.
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Table 37, Minimized truth table for the attribute protected recreational values (Finland).

File: SUSTAIN2.QVN

Model: RECREAT = LOCAL + OVERALL + CONSERV + NATURE + CULTURE +
HEALTH +AMENITY +WATER + TRAFFIC + EFFECTIVE + OWNERS + OUTCOME
Outputs Minimized: |

Method: Quine-McCluskey

local OVERALL amenity outcome +

Jocal overall CONSERV  nature amenity TRAFFIC EFFECTIVE OWNERS
ouicome +

LOCAL amenity cffective owners OUTCOME +

local OVERALL nature owners OUTCOME

There are attribute combinations for local plans and regional plans and one combination
for overall plans that does not specify whether it pertains to master plans or regional plans
and is therefore interpreted to cover both. Factoring gives the sentence for plans where

recreational values have been prolected:

RECREATIONAL=

LOCAL (amenity effective owners OUTCOME) +

local OVERALL (amenity outcome + nature owners QUTCOME) +

local overall CONSERY (nature amenity TRAFFIC EFFECTIVE OWNERS outcome)

3.2.1.1. Protection of recreational values in regional plans

Neither the Building Act nor the Building Decree included any provisions as to how
recreational vadues should be taken into consideration in overall plans, The Building Act
states (BA, §22.2), that .. .sufficient amounts of land needed for various future purposes
shall be reserved”.... According to the Land Use and Building Act, regional planning shall
pay atlention to the “sufficient availability of areas suitable for recreation” (LUBA,
§28.3,7). There are no auribute combinations for cases in which recreational values were
not protecied, but there are two atribute combinations where recreational values were
protected in regional plans ['RECREATIONAL=local OVERALL (amenity cuicome +
nature owners OUTCOMEY']. One relates to plans that were overturmed even though
recreational vajues were protected and, the other pertains to plans that were ratified and in

which recreational values were protected. The conclusion that regional plans have been
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overturned even though recreational values were protected while amenity values were
ignored ("RECREATIONAL=focul OVERALL amenity outcome’) derives from the

following decision:

KHO 1991 T 197: In a regional plan, a recreation arca for construction of a
slalom slope was designated on a hill descending into a lake, constituting a
valuable landscape. The Supreme Administrative Court reversed the plan
because, in view of the aumber of existing slalom slopes and the expect trend
of futere development, the reservation of lund for this purpose was not
considered to be reguired.

The attribute combination is based directly on this decision, in which recreational values
and amenity values were weighed against each other. Tt sounds at first a bit strange that
recreational values and amenity values would be weighed against cach other, but this was
also the case when recreational values were compared against natural values; the decision
was that use of land for recreation requires development of the nature. In this case the
decision was bused on the assessment that the fuiure development wasn’t considered to
require further reservations for slalom slopes. The regulations ner the case don’t give any

indications on how to balance recreational and amenity values.

Regional plans have been ratified when recreational values were protected even though
natural values were not, provided that the decision did not cause inconvenience 1o
landowners (‘RECREATIONAL=local OVERALL nature owners QUTCOME")., This

interest weighing is based directly on the following decision:

KHO 1977 A I 50: Recreational use was not considered to harm nature in a
ridge area that was not protected in regional plan.

In this case natural values in the archipelago were considered less important than
recreational use even though recreational use caused inconvenience to landowners. This
cuse was discussed earlier when natural values in regional plans were analysed. Mill's
indirect method of difference didn’t produce any additional information for the cases even
though we had onc positive and one negative case because the two cases had different

atirtbutes.




ACTA WASAENSIA 125

5,2.1.2. Protection of recreational values in master plans

The same provision of the Buiiding Act on reserving sufficient amounts of land needed for
various future purposes {BA, §22.2) as regards regional plans applies also to master plans
(BA, §29.1). According to the current provisions when a master plan is drafied it must be

ensured that there are “sufficient number of arcas suitable for recreation” (LUBA, $39.2,9).

The attribute combinations covering master plans in areas included in a nature
conservation programme state that plans have been overturned even though recreational
values were protected if nature and amenity values were not protected and the decision has
increased traffic and the effective use of land while also causing inconvenience to
landowners ['RECREATIONAL = local overail CONSERV (nature amenity TRAFFIC
EFFECTIVE OWNERS outcome)’]. The atiribute combination is based mainly on the
Supreme Administrative Court Decision 1993 A 40, which was dealt with in connection
with nature conservation in master plans. The attribute combination is identical with this
decision, except that this decision is not about an area covered by a nature conservation

programmec.

In this case, the fogic underlying the QCA analysis doesn’t work as concerns addition of
the attribute *CONSERV” to the seatence. This is because this attribute hasn't been coded
as absent and present in the same way as the other attributes have, but the presence of the
attribute implies that the area is covered by a nature conservation programme and the
absence of the attribute means that the area has been set aside as a national park or strict
nature reserve. When this auribute is left out to indicate that the area doesn’t belong to
cither of these two areas, the QCA software interprets this as a sign that the area can
belong to either one of these conservation arcas. When the software has applied De
Morgun's Law to the negative cases (now being the cases where recreational=0), the result
is the equation ‘RECREAT=nature amenity TRAFFIC EFFECTIVE. OWNERS
(CONSERV+ NATURE+OUTCOME) => 'RECREAT = CONSERV nature amenity
TRAFFIC EFFECTIVE. OWNERS outcome’™. We must now disregard the atiribute

* The two other configurations have been disregarded because they include attributes that are both present
and absent.
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*CONSERV' because we don't want 10 state that this configuration implies only areas

included in natsre conservation programmes.

There are four attribute combinations for master plans where recreational values were not
faken inte consideration. The attribute combinations are based on two decisions: the
Supreme Administrative Court decision 1980 A 11 39, which was discussed in the chapler
on natural values in master pians; and the previously mentioned decision 1993 A 40.
['recreational = local overall (conserv Nature outcome){owners + cffective + wraffic +
AMENITY)']. The shared part of the attribute combination ('recreational = local overall
consery Nature outcome’) is directly based on the 1980 A 11 59 decision, and the
alfcrnative attribute values attached to this shared atiribute combination (‘owners +
cffective + traffic + AMENITY™) are the opposite attribute values based on the decision
1993 A 40. This is again the resuit of applying De Morgan’s Law,” and the analysis is now
acceptlable, even though we may wish to exclude the attribute ‘conserv=0", because i1 is not
present in the negative sentence (in this case “recreational=1") 1o which this De Morgan’s

Law is apphed.

With regard to master plans, unreasonable inconvenience was again one of the interests
weighed against naturad and recreational values. Finally, the consequences of the possible
development — namely, the effect of increased efficiency or increased traffic in the area -

were taken into account, as was aiso the case with regard 1o regional plans.

#ORECREATIONAL = consery nature outcome (NATURE + AMENITY + traffic + effective. + owners +
QUTCOMEY => 'RECREATIONAL = AMENITY conservy nature ouicome + conserv aature tralfic
OUCOME + consery nature elfective. onlcome + CONSErY Nalure owners cutcome)',
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5.2.1.3. Protection of recreational values in local plans

According to the provisions regulating the local plan, “care must be taken that sufficient
parks and other recreation arcas are provided in various parts of the city and that space
reserved for these purposes earlier is not reduced without special cause™ (BA, §34.2). The
protection of arcas earlier reserved for parks and recreation areas was abolished by the new
Land Usc and Building Act, which states that (LUBA, §54.2) “[t]here must be sufficient
puarks or other areas suitable for local recreational in the arca covered by the plan or in its

vicinity.”

There are three aitribute combinations which include recreational values that have not been
protected [ 'Recreational = LOCAL (amenity outcome) + {nature oulcome)} + (EFFECTIVE
OUTCOME)']. Local plans have been overturned when recreational values were ignored
1ogether with amenity values or natural values. These attribute combinations are based on
the Supreme Administrative Court decisions KHO 1978 T 2417 and 1985 A 11 74, which
were deall with in the chupter on nature in local plans, and on the decision 1991 A 81. In
the decision KHO 1978 T 2417, the ignoring of recreational and natural values led o
overturning the plan. In the following decision, recreational and amenity values are

ignored:

KHO 1991 A 81: A decision concerning a local plan didn't give special
reasens for reducing a park because of three factors: the limited size of the
planning area; the extensiveness of the park arca (the intention was (o restrict
the arca); and the planned land use would cut off a park area at a riverbank.
The height of the buildings and the efficiency of the land use were not in
accordance with the requirements for the harmony and amenity of the
environmeni.

Based on this decision we may conclude that also ignoring recreational and amenity values
leads to local plans being overturned. In the decision KHO 1985 A 11 74, the local plan was
overturned because all three attributes —~ namely, recreational values, nawral values and
amenity values — were ignored. According to Mill’s method of agreement, ignoring
recreational values in connection with either ignoring natural values or amenity values is

sufficient to overturn & focai plan.
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The third atiribute combination pertains to local plans that were ratified even though
recreational values were ignored and the decision increased the effective use of land. This
seems 1o be against the principle of sustainable development. Could this attribute
combination relate to planning areas for tourism? The attribute combination is based on the
Supreme Administrative Court decisions 1977 T 2008 and 1976 T 2574, both of which
have the same attribute values. These two decisions were considered unsuitable for the
oulcome even in ihe previous chapter and it was decided to remove them. Thus the

configuration CEFFECTIVE OUTCOME") is climinated from the result.

KHO 1977 T 2068: When a local plan was revised, a recreation area was
marked to allow the construction of public buildings in an arca near other
public buildings. An area previously reserved for public buildings was marked
as park area, to compensate for this alteration to the recreation arca. Another
park arex was marked for teaching and social functions. The Supreme
Administrative Court upheld the decision, but the decision was not unanimous
{6-2). The minority was of the opinion that marking what had previously been
reserved as a park for teaching and social functions without compensating for
the lost park area did not constituie the special reason needed to allow the size
of the park area to be decreased, taking into account the total amount of
recreation areas in the region.

KHO 1976 T 2574: A decision on a local plan was upheld even though what
had previously been a recreation area was marked for housing. The recreation
area had not been utilized and there was another recreation area nearby.

There is one atiribute combination on protected recreational values in local plans. Local
plans have been ratified when recreational values were protected even though amenity
values were not if the decision has not increased the effective use of lund or has not caused
inconvenience to landowners ["RECREATIONAL = LOCAL (amenity effective owners
OUTCOME)’]. This attribute combination is buased directly on the Supreme Administrative
Court Decision 1993 A 48.

KHO 1993 A 48: A local plan was amended to point out part of an cxisting
park for dwelling. At the same time a vacant plot in the area was turned into a
park. The Supreme Administrative Court ruled that if there is a special reason,
the totai amount of park area could be protected in 2 local plan, but not the site
of the park. In this case, the special reason was the location of the new park
bordering on the current park area. The permissible building volume wuas
reduced and the park area was enlarged. The minority would have protected the
3(-year-old park, which had been taken care of weli (3-2).
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In this case, a park was not considered to be part of nature and thus could not be protected.
Nor was the park considered by the majority to be part of the landscape, and thus could not

be protected for amenity values.

Applying de Morgan's Law,”™ we get the equation that Jocal plans are overturned if
recrcational and natural values have not been protected even if amenity values have been
protected or if the deciston increases the effective use of land or causes inconvenience 10
landowners. Local plans will also be overturned if recreational and amenity vajues have
been ignored if the decision would increase the effective use of land or cause
inconvenience to landowners. [‘recreat = LOCAL outcome (nature AMENITY) + (nature
EFFECTIVE.) + (nature OWNERS.) + (nature) + (amenity EFFECTIVE.) + (amenity
OWNERS) + (amenity)'}. The application of De Morgan's law doesn’t increase the
information in this case because we can see that ignored nature or amenity values alone in

connection with ignored recreational values is sufficient to overturn a local plan.

5.2.2 Denmark

The research material for Denmark contains only cases where recreational values have not

been protected:

Table 38. Minimized truth table for the attribute nor proiected recreational values
(Denmark).

File: SUSTAIN4.QVN

Model: RECREAT = LOCAL + OVERALL + CONSERV + NATURE + CULTURE +
HEALTH +AMENITY +WATER + TRAFFIC + EFFECTIVE + OWNERS + OUTCOME
Outputs Minimized: 0

Method: Quine-McCluskey (Minimal)

local overall EFFECTIVE OUTCOME +
LOCAL conserv nature outcome +
Local overall conserv nature outcome

# Recreational = (nature onfcome + amenity outcome) (AMENITY + EFFECTIVE + OWNERS + oulcome)
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There are attribute combinations for focal plans and master plans. Factoring by the type of

plan, the sentence for plans in which recreational values were not protected is:

Recreational=LOCAL(conserv nature outcome) + local overal(EFFECTIVE QUTCOME
+ conserv nature oulcome)

5.2.2.1. Protection of recreational values in regional plans

Regional plans shall include guidelines for the location of areas to be used for recreation
(PA, §6.3 item10). The research material contained no regional plans for the protection of

recreational values, and therefore no attribute combinations.

Master pians shall also include guidelines (PA, §11.4) and a frumework for the content of
locad plans (PA, §11.5 item 6) for the location of areas to be used for recreation. Master
plans have been ratified even though recreational values were not proiected when the
decision increased ihe effective use of kand (‘recremional = local overall (EFFECTIVE

OUTCOME)'). This configuration is based on the following decision:

NKNO No. 24 1994: A municipal council revised a master plan in order 10
allow the construction of a concert hall and the extension of & museum in a
former park arca. The city park was located between the harbour and the city
centre. According to the Nature Protection Act (§1.3), the location of the park
and its importance to the public were essentiad for its protection. According to
the practice of the carlier repeal board the “overfredningsnievnet”, protection in
urban arcas was possible only if the area in guestion had effects significantly
wider than effects concerning the local surroundings. The Nature Protection
Board of Appeal decided not to follow this practice, but o allow protection in
urban areas also when the area under protection has only local importance. In
this case, the majority of the Nature Protection Board of Appeal (5-5) decided
that the grounds for protecting the park were not strong enough.

In this case the interest weighing was done between the constructions demands in the city
centre and the recreationad needs of the citizens. The Nature Protection Board confirmed

that recreational arcas might be protected by the Nature Protection Act although they are
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locuted in cities and the arcas have oniy locai relevance. The decision was therefore based
on the Nature Protection Act, but the interest weighing was equivalent to the interest
weighing based on the Planning Act. As a result of the interest weighing it was decided
that in a city centre coastructions demands, that lead 10 more effective use of fand were
given more weight than recreational demands although there were only a few green areas

in the area,

The second configuration { ‘recreational = local overall (consery nature outcome)'] is based
on decision NKNO 13/1993, which was described in connection with natural values in
master plans. Here again, ignoring natural and recreational values in an area set up as a
national park or strict nature reserve has led the master plan decision 1o be overturned. To
make the interest weighing clearer and to separate recreational use that requires
construction and recreational use that is based on nature values, the attribute on protection
of recreational values should have been divided into two separate attributes. In this case
construction of a golf course was not allowed because of nature values and recreational

values based on nature values.

5.2.2.3. Protection of recreational values in local plans

Recreational values are not mentioned in the provisions on what a local plan may contain,
but master plans shall establish a framework for the content of local plans including
recreational areas (PA, §11.5 item 6). According to the Planning Act, *'[a] local plan may
contain provisions on ... the use of the arca”™ (PA, §15.2 item 2). Local plans have been
overturned in Denmark when recreational values have not been protected in association
with natural values in arcas designated as national parks or strict nature reserves
[‘recreational=LOCAL(conserv nature outcome)']. This atiribute combination is based on
the decisions NKNO 23/1994 and 13/1993, which are described in connection with natural
vatues in focal plans. Both decisions have the same attributes as in the sentence, except that
the decision NKNO 23/1994 also includes the fact that the decision increases effective use
of the land. According to Mill’s method of agreement, the common attributes are sufficient
1o overturn Jocal plans regardless of whether or not the decision increases effective land

use,
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5.3 Conservation of buildings

In Denmark, buildings and cultural-historicai surroundings are protected in master plans
and in local plans (PA, §11.5 item 2 and §15.2 1tem 14); in Finland, they are protected in

local plans (BA, $135, §34.3, §95.3).

5.3.1 Finland

There are neither attribute combinations nor provisions in the Building Act regulating
cultural values in master or regional plans. According to the Land Use and Building Act,
“protection of the built environment |und} landscape™ must be 1aken into account in master
plans (§39.2 tiem 8) and when drawing up regionai pluns special attention shall be paid to

“protection of landscape...and culiural heritage™ (§28.3 item 6).

The attribute combinations for Finland contained local plans in which culwral values had

not been protected and local pluns in which cultural values had been protected.

Tabie 39. Minimized truth table {or the attribute not protected cultural values (Finland).

File: SUSTAIN2.QVN

Model: CULTURE = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
HEALTH +AMENITY +WATER + TRAFFIC + EFFECTIVE + OWNERS + OUTCOME
Outputs Minimized: 0

Method: Quine-McCluskey

LOCAL amenity outcome +
LOCAL AMENITY EFFECTIVE OUTCOME

The next table pertains to cultural values that had been protected.

Table 46. Minimized truth table for the attribute prorected cultural vatues (Finland).

File: SUSTAIN2.QVN

Model: CULTURE = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
HEALTH +AMENITY +WATER + TRAFFIC + EFFECTIVE + OWNERS + QUTCOME

Outputs Minimized: i
Method: Quine-McCluskey

LOCAL AMENITY effective OUTCOME
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According to the Building Act, "particular cfforts must be made to promote the practicable
utilization of the built environment and to ensure that traditional, aesthetic and other values
1n the built environment are not destroyed” when a locat plan is drawn up (BA, §34.3). The
Land Use and Building Act (§54.2) stipulates that in a local plan *{t}hc built...environment

must be protected and [its] special values must not be destroyed.™

There are two atiribuie combinations in which cultural values were ignored. The sentence

for planuing decisions where cultural values were not protected is:

Culiure= LOCAL [(amenity outcome) + (AMENITY EFFECTIVE OUTCOME)]

Locai plan decisions have been overturned if cultural and amenity vadues were ignored.
Local plans have been ratificd even though cultural values were not protected while

amenity values were protected even if the decision increased effective use of the fand.

The attribute combinations are based on three cases, which include values on the attribute
‘culture’: ene deciston in which cultural values were protected (KHO 1986 T 2667} and
two decisions in which cultural values were not protected (KHO 1987 A 47 and KHO 1994
A 206). All three decisions weighed cultural and amenity values, The first attribute
combination on cultural values that were not protected (‘Culture= LOCAL amenity

outcome’) is based directly on the next decision.

KHO 1987 A 47: The Supreme Administrative Court upheld a decision, made
in the Ministry of the Environment, that had rejected a local plan in which a
building valuable to the townscape and having cultural-historical and
architectural vafues was not protectad.

In this case, cultural values were not weighed against other features of sustainable
development, but were together with ignored amenity values sufficient in themselves o

cause the plan 10 be overturned. Actually the interest weighing has been done between the

" In areas vovered by a local plan valuable buildings ought to be protected in the plan. However even on
these areas a building might be protected according to the Building Protection Act {Rakennussuojeluluki
18.1.1985/60, §3) il a nationally valuable building can’t be sufficiently protected according 1o the Land Use
and Building Act or if there is some other significant reason for the protection. On protection of cultural
property see in English Hollo 1990.
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nferests 10 rebuild the site and 10 conserve the building. Because construction was not
included in the attributes, this interest weighing doesn’t show in the attribute combinations

for Finland.

The second atribute combination onr  cultural values that were not  protected
("Culture=LOCAL AMENITY EFFECTIVE OUTCOME') is a result of applying de
Morgan’s Law and the minimization. As outcome we get an equation that is slightly

different from the following decision:

KHO 1994 A 26: A local plan was revised in a way that would allow the
demolition of two old factories assessed as being valuable to the townscape and
having cultural-historical and architectural vajues. One of the buildings was
dilapidated and the other one was difficult to reconstruct 10 suit the
requirements of housing. Considering the overall interest, the Supreme
Administrative Court upheld the decision.
This decision implied that local plans are ratified even if cultural values aren’t protected if
amenity values are protected. This decision differs by the attribute ‘EFFECTIVE’ from the
combination of attributes that QCA produces. De Morgan's Law gives the following
equation for ignored cultural values (Cculture = AMENITY EFFECTIVE QUTCOME' ",
Now we get the additional informution that the plans are ratified even if they increase the

effective use of land.

The only atribute combination on protected cultural values (CCULTURE=LOCAL
AMENITY effective OUTCOME) is based directly on the following decision:

KHO 1986 T 2667: The Supreme Administrative Court upheld the revision of
a local plan which reduced the volume of permissible building in order to
protect the townscape, cultural-historical and architectural values.

In the latter decision both cultural and amenity values where protected and the plan was

ratificd.

? Applying de Morgan's Law on the three cases that include deliberations on cullural values gives also as
excluded from the oncome becuuse the atribule combination “cultural=LOCAL amenily cutcome’ includes
this information in a moere minimized combination: if local plans are overtumed when cultural values and
amenity values are nol protected thea they certainly will be overturned if the plan also increases effective use
of land.
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The decision KHO 1986 T 2667 states that locai plans have been ratified when cultural and
amenity values were protected and the decision did not increase effective use of the land
(CULTURE = AMENITY effective OUTCOME"). The sentence on protected cultural
vitlues is based directly on this decision. The application of De Morgan’s Law on the

negative cases {in this case ignored cultural values) doesn’t produce any configurations.”

5.3.2 Denmark

For Denmark, the research material contains only plans in which cultural values have been

protected.
Table 41. Minimized truth table for the attribute crdtural values (Denmark).

File: SUSTAIN4.QVN

Model: CULTURE = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
HEALTH +AMENITY +WATER + TRAFFIC + EFFECTIVE + OWNERS + QUTCOME
Outputs Minimized: §

Method: Quine-McCluskey (Minimal)

local OVERALL AMENITY OUTCOME

5.3.2.1. Cultural values in regional plans

According 1o the Plaaning Act, regional plans shall include guidelines for the protection of
areas and buildings in the open country that are worthy of conservation (PA, §6.3 item 8).
If culwural values and amenity values were protected in regional plans, then the plans have
been ratified ("CULTURE = local OVERALL AMENITY OQUTCOME'). The attribute

combination is based dircetly on the following decision:

NKNO No. 130 1997: The county council revised the regional plan in
consequence of an environmental impact assessment (EIA) that had been done
concerning the construction of two shopping centres in the arca. Afier the
revision, the regional plan contained guidelines on the building of shopping

? CULTURE = AMENITY effective OUTCOME (AMENITY CUTCOME} (amenity outcome} => all the
conligurtions are disqualified becavse they include both present and absent values for one of the atributes.
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centres smaller than had been planned earlier, and guidelines on where to
Jocute the buildings. According to the Nature Protection Board of Appeal's
decision, the revision of the regional plan was justified because the assessment
showed that the consiruction of the shopping centres would cause several local
shops to close. The revision was also justified in order to protect the landscape.
Both u church and a protected building were situated nearby.

The interest weighing includes not only protection of cuitural values and amenity values,

but also the regulation of retail trade. Retail trade is analysed in chapter 6.1.2.

5.3.2.2. Cultural values in master plans

Master plans may contain guidelines for designating preservation-worthy buiidings (PA,
§11.0). Master plans shall also establish a framework for the content of focal plans with
regard to preserving seitlements or urban environments (PA, §11.5 items 2). There were no
cascs involving master plans in which cultural values would have been protected therefore

we have no results of interest weighing on cultural values in master plans.

5.3.2.3. Culwral values in local plans

Local plans may contain provisions on “preserving landscape features in connection with
development of an area allocated to urban or summer cottage development™ (PA, §15.2
item 10) and “preserving exiting buildings, so that buildings may only be demolished,
converted or otherwise altered with the permission of the musicipal council” (PA, §15.2
item 14). There were no cases involving local plans in which cultural values would have

been protected.

5.4 Protection of health values

Healih is reguiated in local plans in both Deamark (PA, §15.2 item 135, Bekger 847/1994
§7 noise) und Finland (BA, §34). In Finland an urban development shall not be allowed in

an arca which is unsuitable for urban development for health reasons (BA, §6) The
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Jocation of polluting institutes is regulated as part of healthy surroundings in Denmark with

regard to regional plans (PA, §6.3 items 2—4; Bekgor.nr. 847/1994).

5.4.1 Finfand

In Finland, the provisions centaining the right to a clean and healthy environment are
based on the Constitution (11 June 1999/731, §20)", In iaccordunce with the Building Act,
no dense use of land should be allowed on ground that is not adequate for health (BA, §6)

and locat plans shall be drawn up in a way that is suitable for the health (BA, §34).

Having health atiribute as outcome we have {wo attribute combinations in the rescarched
cases for Finland: one where health values have not been taken into consideration and one
where health values have been protected. Both attribute combinations are about focai plans.

The first table is about health values not taken into consideration.

Table 42. Minimized truth table for the autribute not prosecied health values (Finland).

File: SUSTAIN2.QVN

Model: HEALTH = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +AMENITY +WATER +TRAFFIC +EFFECTIVE +OWNERS + QUTCOME
QOutputs Minimized: ()

Method: Quine-McCluskey

LOCAL amenity EFFECTIVE outcome
And the second 1able shows us when health values have been taken into consideration
‘Table 43. Minimized truth table for the atribute prorecred lealtl values (Finland).
File: SUSTAIN2.QVN
Model: HEALTH = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +AMENITY +WATER +TRAFFIC +EFFECTIVE +OWNERS + QUTCOME
Outputs Minimized: §

Method: Quine-McCluskey

LOCAL OUTCOME

¥ The provisions were added to the former Constilution Act (17,7.1919/94) in 1995, as §14a (revision 17
July 1995/969).
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5.4.1.1. Protection of health values in overall plans

The Building Act did not have any provisions on health values in overall plans. The Land
Use and Building Act (§39.2 iem 3) stipulates that when a master plan is drafted
“opportunitics for a safe and healthy living environment which takes different population
groups into equal consideration” must be 1aken inio account. The current legislation still

makes no mention of health values as @ required component of regional plans,

There are no attribute combinations for regional or master plans in which health values
wouid have been protected or in which health values would not have been protected. The
research material contains no such cases. This may be due to the fact that interests not

mentioned in the legislation are usually not brought up in courts.

5.4.1.2. Protection of healh values in local plans

According to the Building Act, the local plan “should mecet the demands of health” (BA,
§34.1). The Land Use and Building Act now in force also stipulates {§54.2) that “[t]he
locat detailed plan shall be drawn up so as to create the precondittons for a healthy |and]

safe...living environment™.

The sentence ‘health= LOCAL (amenity EFFECTIVE outcome)’ reveals that local plans
have been overturned in Finland when health and ameznity values were ignored and the
decision increased effective use of the land. This is based directly on the following

decision:

KHO 1987 A 45: In a case where housing was extended in an arca affected by
air traffic, the local plan was not in accordance with the provisions on suitable
use of land or adequate use with regard to health and amenity values {BA,
§34)
9 .

Health values and the effective use of land are likely to be weighed in the same decision.
Often the goal of using land more effectively, in order to make use of the existing

municipal engineering, pertains to areas that have been left undeveloped because they were
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considered unsuitable for housing. The application of De Morgan's Law'™ provides no
additional information on the interest weighing involving health values that have been

ignored.

The fact that health values have been taken into consideration and protected in a local plan
has been sufficient for ratification of the plan (‘HEALTH = LOCAL OUTCOME"). This is
based on the following two decisions that have identical values for the attributes, as the

sentence shows,

KHO 1986 A I 4: It was decided that the local plan may contain provisions
{BA, §96.3) concerning the construction of houses in an area where radon gas
in the soil causes problems.

KHO 1983 A 11 64: A local plan was revised to allow the construction of a
hazardous waste disposal plant. The plan was considered to be in accordance
with the provisions in §34 of the Building Act on the adequacy for health,
because the hazardous waste disposal plant could be situated according to the
provisions in §23a of the Wasie Management Act. The ground and the
surroundings were considered to be fit for the proposed use because the
constructional and functional requirements to protect both the ground and the
groundwater could be realized according to the Waste Managemeant Act.

These decisions express the weight health values have in decision-making concerning local
plans. The fact that these decisions involve so few attributes reduces the information
obtainuble from them. The application of De Morgan's Law'® provides two additional
configurations on the protection of health values, which imply that local plans are ratified
when both health values and amenity values are protected ("HEALTH = LOCAL
AMENITY OUTCOME'), and also that local plans are ratified when healih values are
protecied and the decision does not increase effective use of the land (‘HEALTH =
LOCAL effective OUTCOME'). This is additional information, while the original

configuration states that protected health values are sufficient for ratification of the plan.

W Heallh = DECISION amenity EFFECTIVE outcome {outcome)'.
P HEALTH = DECISION OUTCOME (AMENITY + cfleclive + OUTCOME) => HEALTH = DECISION
AMENTTY OUTCOME + DECISION eflective OUTCOME + DECISION OUTCOME.
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5.4.2 Denmark

The rescarch material on Denmark contains only one case which concerns health vaiuves.
The analysis produces one attribute combination pertaining to health values in a situation

where regional plans did not protect health values.

Table 44, Minimized truth table for the attribute nor protected health values (Denmark).

File: SUSTAIN4.QVN

Model: HEALTH = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +AMENITY +WATER +TRAFFIC +EFFECTIVE +OWNERS + OUTCOME
Outputs Minimized: 0

Method: Quine-McCluskey (Minimal)

local OVERALL water QUTCOME

5.4.2.1. Protection of health values in regional plans

Regional plans shall include guidelines for the location of enterprises or major
development projects that may cause poliution or that may have significant effects on the

environment in other ways (PA, $6.3 items 3—4).

According 1o the sentence {“health = local OVERALL (water QUTCOMEY'| regional plans
have been upheld in Denmark even though health values and water supplies were not
protected in the decision. This would seem to be clearly against the criteria of sustainable

development. This sentence is based directly on the following decision:

NKNO No. 168 1998: A regional plan, which prohibited afl activities that
could pose a threat to groundwater in areas concerned, was revised to allow the
extension of a piggery. This would increase the amount of nitrate in the
groundwater of a drinking water arca. The counly council proposed an
exception to the guidelines. Since there were no other provisions 10 be applied,
the decision was upheld. '

% The decision is made on 23 June 1998 and the amendment to the Planning Act (L 1998, 479) concerning
drinking waler came into force on | August 1998 {Lov on: aendring af lov om vandforsyning m.v., lov om
miljoebeskytielse og lov om plantacgning L 1998, 479).
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The fact that groundwater could not be protected against an increased nitrate content was
considered to endanger drinking water supplics. However, because the legislation in force
at the time contained no provisions that would protect drinking water interests, it was
decided that the increased nitrate content of the groundwater would not be taken into

consideration in the interest weighing'™.

E)l
+
b2
-2

Protection of health vatucs in master plans

There are no provisions on how health values should be taken into consideration in master

plans. Correspondingly, the research material contained no eases dealing with this issuc.

5.4.2.3. Protection of health values in local plans

A ldocal plan in Denmark may contain provisions on keeping an area free of new
construciion if buildings might be prone to collapse or flood or if other risk might be posed
to health (PA, §15.2 item 13). How this provision is taken inte account in interest

balancing could not be assessed owing to the lack of such cases in the research material.

5.5  Water supplies

Regulations concerning water supplies are an important aspect pertaining to health and the
human environment. In Finland, the Building Decree stipulates that the “opportunities for
walter supply ... must be taken into account” in local plans (BD, §32.2 item 3). According
to the Land Use and Building Act (§28.3 item 4) regionai plans shall pay special atiention
10 “sustainable use of water”, and master plans shall pay special attention to “opportunitics
to organize ...water supply” (§39.2 item 4}. In Finland, there are no provisions concermning

the consideration of health issues in local plans.

"% Water supplies are dealt with in chapter 5.5,
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In Denmark, protection of water supplies and the quality of watercourses are only

regulated in regional plans {PA, §6.3 items {2-13).

Table 45, Minimized truth table for the attribute warer supplies (Denmark).

File: SUSTAINS.QVN

Model: WATER = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH +AMENITY +TRAFFIC +EFFECTIVE+OWNERS +OUTCOME
Outputs Minimized: 0

Method: Quine-McCluskey (Minimal)

local OVERALL health OUTCCOME

Regional plans shall include guidelines for the use and protection of water resources and
shall indicate areas of interests with regard to drinking water (PA, §6.3 item 12-13).
County councils have the authority to situate water supplies and to administer the use of
water supplies in the arca (footnote 72 of the LBKG 1997/563}. Interest in drinking water
was added 1o the Planning Actin 1998 (L. 1998, 479). [ is based on the authority of county
councils to situate polluting institutions in regional plans. Drinking water areas shall be
given different prioritics according 1o how important the area is for present and future
water supplies (footnote 73 of the LBKG 1997/563)", There are no provisions on water

supplies in provisions on master or local plans.

Regional plans have been ratified in Denmark even though the plans did not protect water
supplics or health values (*water = local OVERALL health QUTCOME"). This sentence is
based on the same Nature Protection Board of Appeal decision (NKNO 168/1998') that

protecied healih values in regional plans.

' The Nature Protection Board of Appeal ruled (NKNO 77A/1993) (hat natural resources in a regienal
planning area were given more weiglt than the protection of drinking water resources. This wis because
there was o need for the natural resources in the area and the drinking water could be protected by selting
conditions on the permil, In an other decision the majority of the Nuwure Protection Board of Appeal decided
to refuse a permit to exploit natural resources in a regional planning area, because it was possible 1o get
enough nutural resources in the area without this permit, and because the area had significant landscape and
cultural and historical values (NKNO 77B/19935). Both decisions are bused on Natural Resource Act (Lov om
ristotfer nr 1007719963,

1% The decision is deaft with in chapter 5.4.2.1, on Protection of health values in regional plans.
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5.6 Protection of amenity values

The amenity (BA, §34.1, beautiful views; PA, $11.5 item 2, urban environments) of human
environmenis is regulated in local plans in Finland and in master plans in Denmark. The
protection of cultural heritage is an aspect of protecting the amenity of the human
environment. 1§ comprises the protection of both landscape and buildings either for
historical reasons or for aesthetic vatues. Culturally and historically valuable buildings and
landscapes are protected by international agreements® and national legislation; these
should be implemented by means of physical planning. In addition, buildings, townscapes
and fandscapes having only the value on the amenity of the cnviroament should be

protecied by means of physical planning.

5.6.1 Finland

Amenity values seem (o be important aspects in decision-making concerming whether
plan is legai. All the attribute combinations in the sentence for amenity values not taken
into consideration imply that the plan was overturned. Correspondingly ail attribute
combinations where amenity values have been taken into consideration include the

attribute that the plan was ratified,

Table 46. Minimized truth table for the attribute nor protecred ameinity values (Finland).

Fite: SUSTAIN2.QVN

Model: AMENITY = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH +WATER + TRAFFIC + EFFECTIVE + OWNERS + OUTCOME
Outputs Minimized: 0

Method: Quine-McCluskey

LOCAL outcome +

LOCAL RECREAT effective owners QUTCOME

Local OVERALL RECREAT outcome +

Local overall RECREAT nature TRAFFIC EFFECTIVE OWNERS ouicome

T Convention on conservation of e world cultural and nature inficritance (23 November 1972),
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Table 47. Minimized truth table for the attribute protecred amenity values (Finland).

File: SUSTAIN2.QVN

Model: AMENITY = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH +WATER + TRAFFIC + EFFECTIVE + OWNERS + OUTCOME
Outputs Minimized: i

Method: Quine-McCluskey

LOCAL recreat effective QUTCOME +
L.OCAL culture EFFECTIVE OUTCOME +
LOCAL effective QOWNERS QUTCOME

3.0.1.5 Protection of amenity values in regional plans

The legislation on regional or master plans includes no provisions regulating the amenity,

beauty or pleasantness of the living environment,

Regional plans have, however been overturned if amenity values have not been protected
cven though recreational values were protected (‘amenity = Local OVERALL RECREAT

Qutcome’). This attribute combintion s directly based on the following decision:

KHO 1991 T 197: A reereation area for downhill skiing was marked in a
regional plan for a hill having landscape value. The decision was overturned
because future development didn't require new areas for downhili skiing in the
surroundings and the hill was valuable owing to the landscape.

Even though i was mentioned that the area in question was considered 1o be a valuable
landscuape, the decisive issue in this case was the fact that the arca was not needed for

future development purposes (BA, §22.2).

3.6.1.2. Protection of amenity values in master plans

The auribute combination (‘amenity = local overall RECREAT nature TRAFFIC
EFFECTIVE OWNERS outcome’) implies that master plans in Finland have been
overturned if amenity values together with natural values have been ignored even though

recreational vadues have been protected when the decision has also increased traffic and
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effective use of the fand and had caused inconvenience to landowners. This atribute
combination is based directly on the decision KHO 1993 A 40 which was described in the
chapter on nature conservation in master plans, Although this decision implies that the
ruling was determined on the basis of whether it promotes sustainable development (BA,
§1.2), the decisive factor. was however the unreasonable inconvenience to fandowners
(BA, §22.2}. The building volume that would have been permitted was considered 1o be
excessive. Even in this case, diminished amenity values scem to be an undesirable

consequence but not a decisive factor.

5.6.1.3. Protection of amenity values in local plans

According 1o the Building Act, the requirements of amenity and beauty should be met and
aesthetic values must be protected and maintained as far as possible in local plans (BA,
§34.1). “[Plarticular efforts must be made to promote the practical utilization of the built
environment and to ensure that traditional, aesthetic and other values in the built
environment are not destroyed™® (BA, §34.3). The Land Use and Building Act, too,
stipulates (§34.2) that “{t}he local detailed plan shall be drawn up so as 1o create the

preconditions for a...pleasant living environment™. %

The fact that amenity values were not taken into consideration in local plans has been
sufficient to led to overturning of the plan (‘amenity = LOCAL outcome’). The attribute
combination is based on the following decisions: KHO 1985 A I 74, KHO 1993 A 37 and
KHO 1993 A 38, which were dealt with in the chapter on natural values in local plans;
KHO 1991 A 81, which was dealt with in the chapter on recreational values in local plans;
KHO 1987 A 47, which was dealt with in the chapter on cultural values; KHO 1987 A 45,
which was dealt with in the chapter on health values; and finally KHO 1981 A IT 48 and

KHO 1983 A 1 48 both of which are describad next.

' This provision was added in 1985 (amendment 18 January 1985/61) 1o promote the conservation of
historical strata.

% According 1o the new Planning Actin Fintand, the protection of 1he landscape and cultural teritage should
be 1aken into considermion in regional (§28.3 iten 6), municipal (§39.2 iten: 8) and local plans (§54.2},
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KHO 1981 A II 48: The revision of a local plan was judged not to be in
accordance with the Building Act §34, when it was planned that 14 one-storey
buildings would be replaced with two-storey buildings. The buildings were in
good shape and could be repaired. The decision was that sufficient attention
had not been paid to the existing buildings and the townscape.

KHO 1983 A II 68: The revision of a local plan was judged not to be in
accordance with the Building Act §34 because it protected only some of the
buildings that architecturally belonged together.

In the case KHO {981 A I 48, the fact that amenity values had been ignored led to
overturning of the local plan even though the decision would not have increased effective
use of the land. The casc KHO 1983 A 11 68 was coded *amenity = LOCAL outcome’ and
therefore the configuration for amenity values that had been ignored is based mostly on the
information obtained from this case. The other focal plan decisions in which amenity
vitlues were not protected included the ignoring of nature, health, recreational angd cultural
values combined with assessment of the effective use of land with regard to the
inconvenience to landowners. In line with Mill's method of agreement, these attributes
were, however, treated as supplementary attributes which were not necessary for the

ouicome.

Locul plans have been ratified cven though amenity values were not protected although
recreational values were, when the decision has not caused inconvenience to landowners or
has not increased effective use of the land (‘amenity = LOCAL RECREAT effective
owners QUTCOME"). The configuration for ratified local plans in which amenity values
were not protected, is based direetly on the decision KHO $993 A 48, which was dealt with

in the chapter on recreational values in local plans.

The auribute combination (‘amenity = LOCAL outcome)} would imply that ignored
amenity values in local plans would be sufficient to overturn the decision. However, if
recreation values are protected and the decision does not increase effective use of land and
does not cause inconvenience (o lundowners, the decision has been ratified (‘amenity =
LOCAL RECREAT effective owners OUTCOME'). This indicates that ignored amenity

values are not sufficiens to cause the local plan to be overturned.
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All attribute combinations in which amenity values have been taken into censideration
pertain to tocal plans. Local plans have been ratified when amenity values were protected
even though recreational values were not, if the plan has not increased the effective use of
land ("AMENITY = LOCAL recreat effective OUTCOME"). The plan has also been
ratified ceven though it increased the cffective use of land while amenity values were
protected but cultural vaiues were not. CAMENITY = culure EFFECTIVE QUTCOME’).
The second attribute combination is based on the decisions KHO 1986 T 2667 and KHO
1994 A 26, which are described next.

KHO 1986T 2667: 1t was judged that a local plan could be revised in a way
that reduced the construction density in an area that was valuable owing to the
landscape and iis cultural and historical values.

In this case culturai values and amenity values were protected and the decision didn't
increase the effective use of land. In reducing the permissible building volume, these were

weighed 1o be more impertant than the inconvenience to landowners.

KHO 1994 A 26: The revision of a loca] plan was judged to be in accordance
with the Building Act §34 reguiating the townscape, even though some of the
old buildings were not protected. Buildings that were not suitable for further
use, and buildings that did not contribute 10 the amenity of the townscape and
had partly collapsed, were not protected.

In this cuse, ignored cultural values were assessed with regard to the effect on the
townscape. When it was considered that the townscape, and thus amenity vilues, were

protected, the plan was ratified even if it meant the loss of some of the cultural vajues.

Local plans have also been ratified even though they caused inconvenience io [andowners
if they did not increase the effective use of land and if amenity values were protected. The
third attribute combination CAMENITY = effective OWNERS QUTCOME") is based on
decision KHO 1983 A II 59, but differs from this decision with regard to the value for the

attribute *landowner’. This case is described below.

KHO 1983 A 11 59: A local plan was revised in a way that reduced the right to
use Jand in an area consisting of buildings valuable to the townscape.
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In this case the protection of amenity values were considered to be more important than the
inconvenience to landowners. The inconvenience to landowners does not have as much
weight in the balancing of interest as it has concerning regional and master plans.
According to the Building Act (§34.1) “...[i]f possible, attention must ...be given to the
prevailing land ownership situation...and that no unreasonable restrictions are placed on
private tandowners that can be avoided without essentially overriding the demands made of
the _..plan”. The configurations for local plans in which amenity values were protected,

arc obtained by applying De Morgan's Law',

5.6.2 Denmark

In Denmark, amenity values also seem to play a decisive role in the ratification of plans.

Table 48. Minimized truth table for the attribute amenity values (Denmark).

File: SUSTAIN4.QVN

Model: AMENITY = LOCAL + OVERALL + CONSERYVY + RECREAT + NATURE +
CULTURE +HEALTH +WATER + TRAFFIC + EFFECTIVE + OWNERS + OUTCOME
Qutputs Minimized: 0

Method: Quine-McCluskey (Minimal)

LOCAL EFFECTIVE outcome +
LOCAL CONSERY outcome +
Local overall naiure EFFECTIVE outcome

Table 49, Minimized truth able for the attribute amenity values (Denmark).

File: SUSTAIN4.QVN

Model: AMENITY = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH +WATER + TRAFFIC + EFFECTIVE + OWNERS + OUTCOME
Outpuis Minimized: 1

Method: Quine-McCluskey (Minimal)

local OVERALL CULTURE QUTCOME

HP O AMENITY = (culture QUTCOME + effective QUTCOMEXrecreational + EFFECTIVE + OWNERS +
outceme)’ => "AMENITY = culture recreational OUTCOME + culiure EFFECTIVE QUTCOME + culiure
OWNERS QUTCOME + effective recreational QUTCOME + elfective OWNERS QUTCOME'. Of these
configurations, three form the solution: 'AMENITY = culwre EFFECTIVE QUTCOME + cffective
recrealional QUTCOME + cffective QWNERS OUTCOME'.
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3.0.2.1. Protection of amenity values in regionad plans

In Deamark, regional plans shali include guidelines for designating and protecting nature
reserves having special natural qualities (PA, §6.3 item 8), including landscape values
(footnote 68 of the LBKG 1997/563) in the open country. Regional plans have been
ratified if both amenity and cultural values have been protected ("AMENITY = local
OVERALL CULTURE OUTCOME"). This sentence is based directly on the decision
NKNO 130/1997, which was described in connection with cultural values in regional
plans. This decision was on revising a regional plan to aliow smaller shopping centres than
had been planned earlier. Protected amenity and cultural values were not the decisive
reasons Lo uphold the regional plan. The revision of the regional plan was jusiified because

the construction of the planned shopping centres would cause several local shops to close.

5.6.2.2. Protection of amenity values in master plans

A master plan shall include a framework for protecting settlements or urban environments
(PA, §11.5 1tlem 2). Master plans have been overturned if amenity values and natural
values were ignored and the decision increased the effective use of land (‘amenity = Local
overall nature EFFECTIVE outcome’). This sentence is based on decision NKNO
82/1995", which was described in connection with naturad values in master plans. In this
cuse, the regional plan gave high priority protection of nature and landscape values in an
undeveloped arca close to the coastline. The conflict between the regional plan and the
masler plan that planned residential use of the area was considered to be so significant that

the master plan was not upheid.

U1 Landscape valies are also assessed when permits for the use of natural resources are pranted, The Nuture
Protection Board of Appeal has ruled against these permiits it the arca has been marked for agriculture in a
regional plan (NKNO 172A/1999, NKNO 1728/1999). It has ruled for the granting of permits if the
operation has only restricted effect on handscape and il the area can be restored for agricullural vse (NKNO
172071999). The interests that have been balanced in these cases have been significamt landscape values,
histerical or cullural values and geological values, and on the other hand economical reasons like the quality
and quantity of the natural resources and the accessibilily of the natural resources, The cases are based on the
Natural Resource Act
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5.6.2.3. Protection of amenity values in local plans

According to the Planning Act, valuable urban environments and landscapes should be
protected by local plans (PA, §$15). In shore areas, buildings should be integrated into the
landscape {PA, §l1a.4 item 1). In tocal planning reports, the visual effect of buildings in
shore area should be assessed and spectal reasons should be presented for buildings taller
than 8,3 metres (PA, §16.3)™. In urban zones close o the shore area, exemptions granted
concerning the extent or height of the buildings must be justified in the report
accompanying by the local plan, in situations where such buildings will have a visual

impact on the shore (PA, §16.4).

Even though amenity values are not mentioned in the provisions pertaining to local plans,
the protection of cultural values, such as valuable buildings, setilements, the urban
environment and landscapes also protects amenity values. Local plans in Denmark have
been overturned if amenity values were not taken into consideration and the decision has
increased the effective use of land or the area has been included in a nature conservation
programme {‘amenity = LOCAL outcome (EFFECTIVE + CONSERV’). The two attribute

combinations are based directly on the following decisions:

NKNO No. 131 1997: A municipality included the right to extend a factory in
a local plan. On the basis of an earlier local plan, the factory was located in an
urban zone in a coastal area where the maximum height of buildings was 8
metres. The extension was 10-12 metres high. The decision made by the
Nature Protection Board of Appeal’s chairman was that this extension would
be a signiftcant change which should be justified and the impacts of which
must be assessed. Therefore, with regard to the extended height, the local plan
wis not in force.

NKNO No. 107 1996: A municipality drew up a new local plan for a summer
cottage area. The old plan didn’t allow the construction of new buildings and
was very strict about allowing the extension of existing buildings. The new
plan allowed more dense construction in an area close to the coastline. The
Nature Protection Board of Appeal's decision was that the new local plan was
not in force. According to the Planning Act (§16.3} the report accompanying a

¥ Nutional Plan Directives on costal areas (kysteirkularet nr 215 af {9, December 1991, §8.1) included
these provisions until 1994 {L. 1994 439).
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local plan in areas close to the coastline should contain an evaluation of the
visual appearance.

These two decisions have been given the same atiribute values. They imply that both the
height of buildings and the density of construction are relevant issues in assessing whether
the plan increases effective use of land in the arca. Increase in effective use of land in areas
close 10 the coastline has an impact on the evajuation of the visual appearance and is
therefore considered in connection with the amenity values of plans. The third decision on
ignored amenity values assesses amenity values in areas that are included in conservation

Programimcs.

NKNO No. 14 1993: A municipal council drew up a local plan which
contained plans 1o erect a windmill park in a rural zone, one ki away {rom an
arey included in an EU bird protection area. A permit enabling the erection of
four windmills in the area was granted. On the decision of the Nature
Protection Board of Appeal’s chairman the revision of the local plan was
overturned and the permit to erect the windmilis was revoked because of the
height of the buildings in un areu close to the coastline.

The decisive factor in this case was the visual appearance of 30 meters high windmills.
Although the area was close to an EU bird protection area, the case didn’t contain any
evaluation of the effect of windmills on the conserved natural values. In all of these three
plans amenity values were given more weight than the inconvenience to landowners.
Mill's indirect methoed of difference could not be applied because there were no local plans
in which amenity vajues would have been protected. Nor did Mill's method of agreement
yield any additional information, because the attributes in the cases were diverse and could

not be reduced.

5.7 Summary of results on protection aspects of sustainable land use

Conservation and protection of land js usually the opposing interest 1o the need to focate
activities somewhere, which is dealt more systematically in the next chapter. Conservation
of nature may concern the conservation of nature because it is valuable itself. This is the
biodiversity aspect of sustainable land use and has traditionally been maimtained by

establishing nature conservation areas. Ecological balance has not been taken into account
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in the decisions under regulation of natural values, neither has the parks been protected as
part of nature conservation. Parks and other green areas have been protected as part of
recreational values. Recreational values have proven 10 be in conflict also within it self;
The same area could be left for the recreation of the landowners themselves or it might be
planned for public recreation, Areas reserved for public recreation might be designated for
outdoor recreation that doesn’t need uny cultivation of the area. Or it might be planned for
public recreation that requires construciion. The last kind of recreational use is often in

conflict with nature conservation.

Amenity values in land use planning consist of conservation of buildings and landscape,
but it might concern natural values and parks also. The decisions of Finlund show that
amenity values have been more important in the interest weighing than provisions would

have indicated.

Health values in land use planning concern natural values: like avoiding danger from flood,
earth or rock fall, or landslide; but not taking into account ecological balance, like bearing
in mind the capacity of the environment to recover in order to ensure that serious or
irreversible damage is not inflicted upon ecosystems. Health values should include

protecting water supplies, which has recently been added to the provisions.
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6 REGULATING THE LOCATION OF ACTIVITIES AS PART OF
SUSTAINABLE LAND USL: REARRANGING THE RECONSTRUCTION
OF THE COMPARED LEGAL MATERIALS

6.1  Minimizing Traflic

According to sustainable development, activities that have an impact on the community

structure should be placed so as to minimize traffic and promote the effective use of tand.

6.1.1 Reducing the need for sraffic

There are few legal rules for reducing the need for traffic by means of physical planning,
although reducing traffic has been a significant issue in efforts to cut cnvironmental
probiems'™. In physical planning, the approach to the reduction of traffic has been to pay
attention to the placement of different functions and to promote the use of public transport
and non-motorized traffic. In order to promote sustainable development in physical
planning, housing, work, services, cultural activitics and hobbies should be located in a

way that reduces the need for traffic and promotes the use of public transport.

In land use planning, this has been taken into consideration in Finland by regulating traffic
areas in local plans (BA, §34) and in Denmark by reguiating traffic areas in both master
plans and ioca] plans (PA, §i1.5 item 7, §15.2 item 4). Public transport in Denmark is
regulated in regional plans alone and only as concerns the metropolitan area (PA, §06.6).
The aim of minimizing traffic is not specifically mentioned in either Danish or Finnish

land use reguiations.

" On regulating traftic with land use planning, sec Herala 2003,
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For both Finland and Denmark, attribute combinations deal with plans in which the

decision increased traffic, and in both countries this has led to overturning of the plan.

6.1.1.1. Finland

Table 50. Minimized truth table for the attribute increased rraffic (Finland).

File: SUSTAIN2.QVN

Model: TRAFFIC = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH +AMENITY +WATER +EFFECTIVE + OWNERS + OUTCOME
Outputs Minimized: |

Method: Quine-McCluskey

Local overall RECREAT nature amenity EFFECTIVE OWNERS outcome +
LOCAL OUTCOME

Reducing the need for traffic in regional plans

Building Act contains no stipulations on traffic issues, but merely contains overall
regulations stating that sufficient amounts of land should be reserved for various future
purposes (BA, §22.2). The Building Decree requires that a report shall be compiled, in
which also possible ways of providing for traffic arrangements are incloeded, if necessary
(BD, §18.2). The Lund Use and Building Act stipulates that in regional planning, special
attention shall be paid to “environmentally and economicully sustainable arrangement of
transport” (LUBA, §28.3 item 3). There are no cases in the research material on regional

plan decisions in which reducing traffic would have been an issue.

Reducing the need for traffic in master plans

The sume regulations as those governing regional plans shall also be applied with regard to
master plans (BA, §29.1; BD, §27), although the Building Act mentions that master pians
shall outline the main {eatures of land use for various purposes, such as traffic, among
others (BA, §28.1 item 4). The Land Use and Building Act requires that utilization of the
existing community structure and opportunitics to organize traffic shall be taken into

account when drafting a master plan (LUBA, §39.2 items 3-4).
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Master plans have been overturned in Finland when the decision increased traffic and the
effective use of land while nature and amenity values were not taken into consideration and
the decision caused inconvenience to landowners cven though recreational values were
protecied [ "TRAFFIC = Local overall (RECREAT nature amenity EFFECTIVE OWNERS
outcome)’]. This attribute combination is based directly on the single decision in the
research material that dealt with master plans (KHO 1993 A 40) which involved traffic
issues. This decision was described in connection with natural values in master plans. The
decisive interest in this case was the overly efficient use of fand in an area planned for
tourism and recreation and the inconvenience to fandowners. The inerease in traffic would
have been a consequence of the significant increase of tourists in the area and the opening

of 1 new road connection.

Reducing the need for traffic in local plans

In Finlang, a local plan shall take into consideration the demands of traffic (BA, §34).
which has been interpreted to mean that the network for traffic has 10 meet the needs of
activities in the areax. The Building Decree defines the need for traffic to be that traffic
routes are suitable for their purpose, that they link the various parts of the city and that they
connect the city with neighbouring municipalities (BD, §32.2 item 12); also, that the needs
of goods and passenger traffic are taken into account (BD, §32.2 item 13) and that streets

and roads meet traffic needs and promote traffic safety (BD, §32.2 item 14},

The Land Use and Building Act (§54.2) stipulates that “[t}he Jocal detailed plan shall be
drawn up so as to create the preconditions for... the organization of traffic.” The
“opportunities (o organize traffic, especiaily public transport and non-motorized traffic”

shali be taken into account when master plans are drafted (LUBA, §39.2 item 4).

The last atribute combination (‘TRAFFIC = LOCAL QUTCOME") points out the
connection between local plans and increases in traffic, and argues that even though local
plans increased traffic in the area, the plans were ratified. The attribute combination is
bused on four decisions, two of which are described below. The other two deal with the
placement of commercial services (KHO 1997T3215 and 1997 145), and are dealt with

later in the chapter on the placement of services.
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KHO 1985 A 11 132: A local plan was revised so that an area meant for
business and housing was marked only for business use. The plan was not
considered to be in accordance with §34 of the Building Act because the
network for traffic was inadequate for the planned use.

KHO 11.1.1989 T 98: A local plan was not in accordance with the
requirements for traffic (BA, §34). when the plan didn't include sufficient roads
for public transport.

These cases have been omitled after deliberations (see TABLE 9): case KHO 1985 A 1l
132 because it deals mainly with the suitability of the terrain, and case KHO 1989 T 98
because it deals mainly with the requirements concerns on traffic, not the increase of
traffic, which is of interest in this study because of it’s impacts on sustainable land use. As
the regulations already indicate, in the physical plans, reduction of the need for raffic is
not considered to be a legally regulated interest which would have weighed in the interest
balancing. On the contrary, according 10 the regulations on the content of plans, the need
Jor traffic demand must be taken into consideration. This is also the case in decisions KHO
199773215 and 1997 145, which consider the increase of traffic in connection with the
construction of new shopping malls outside city centres. In these cases, however the
conclusion reached was that this interest couldn’t be taken into consideration owing to lack

of regulations.

6.1.1.2. Denmark

The cuses analysed contain oaly local plan decisions that increased traffic in the area and

were overturned,

Table 51, Minimized truth table for the attribute rraffic (Denmark).

Model: TRAFFIC = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH +AMENITY +WATER +EFFECTIVE + OWNERS + OUTCOME
Outputs Minimized: 1

Method: Quine-McCluskey (Minimal)

LOCAL outcome
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Reducing the need for traffic in regienal plans

In Denmark, regional plans in the metropeolitan area should pay attention to arranging
public transport (PA, §06.0). A regional plan shall include guidelines for major raffic
facilities in other arcas as well (PA, §6.3 item 2). The research maierial doesn’t contain any

cases that would concern increase of traffic.

Reducing the need for traffic i master plans
A master plan shall indicate the overall goals for development of transport services (PA,
§11.3-5), but there are no provisions nor cases that involve reducing the need for traffic in

master plans.

Reducing the need for traffic in local plans

A local plan may contain provisions on “roads and paths and other matters refated 10
iraffic, including the rights of access to traffic areas and with the intent of separating

different kinds of raffic” (PA, $15.2 item 4).

In Denmark, the fact 1that a decision would increase traffic has been sufficient to overturn
lecal plans ("TRAFFIC = LOCAL outcome™). This sentence is based on two local plan
decisions, NKNO 59/19935, which was described in connection with natural values in local
plans, and NKNO 860/1995, which stated that the construction of the ring road requires both
revision of the master plan and a more detailed local plan. The Nature Protection Board of
Appeal took no siand at ali conceming the effects on the amount of waffic. A ring road
should be based on a master plan and a detailed local plan, but the decision does not ban
the increase of traffic as such. This decision clearly causes a misleading outcome for
traffic, and thus it was decided in chapter 3.1.1., which dealt with local plans 1hat had been

overlurned, to exclude this decision from the research material.

This leaves us with only one decision (NKNO 59/1993). The remaining decision implies
that tocal plans which increase waffic have been overturned in areas covered by a nature
conservation programme when natural values have not been protected (“TRAFFIC =

LOCAL CONSERYV nature outceme’). This decision gives indications only concerning
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areas protected by a nature conservation programme, where naturai values should be given
high priority. However, in this case, the Nature Protection Board of Appeal did not issue a
statement on any material aspects of the case, because the plan was judged to be invalid on
the grounds of a procedural {ail. With regard to this, we cannol make assumplions as to

whether an increase in raffic would have caused the tocal plan to be overturned.

0,1.2 Placement of commercial services

The placement of commercial services outside the city cenire have become an issue with
regard 10 the promotion of sustainable development, because such placement increases
traffic by private cars and affects the accessibility of services in the area. This aspect of
sustainable development has not been included in the attributes, but has risen to become an

important issuc in the planning of a sustainable community structure.

6.1.2.1. Finland

Finland hade no regulutions on the placement of commercial services until the Land Use
and Building Act (§58.3) came into force in 1999. This legislation, which includes
regulations concerning regional, master and local plans, applics, e.g. to large retail units
outside city centres. The placement of shopping centres is regulated with the aim that
physical plans should promote the accessibility of services (LUBA, §5.1 item 10). The
accessibility of services is also mentioned as one of the criteria concerning the content of
master and local plans (LUBA, §39.2 item 3, §54). According to the new Land Use and
Building Act, permission to build big shopping centres outside the city centre can only be
granted if they are included in focal plans (LUBA, §125.2"). There are no speciai
provisions regulating transport networks to shopping cenires, but all plans should include
provisions concerning traffic arrangements, especially the appropriate arrangement of

public transport and non-motorized traffic (LUBA, §28.3 item 3, §39.2 item 4, §54.2). Two

" The new Finnish Land Use and Building Act came into lTorce on 1 March 1999 and applics to provisions
which regulite the placemem of Jarge shopping centres and the availability of services (§207.2),
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decisions of the Supreme Administragive Court highiight the issue. Both were handed

down when the old Building Act was still in force.

KHO 1997T3215 (17 December 1997): A local plan was revised in a way that
allowed the construction of a shopping centre in an area thas a regional plan
had marked for industrial uwse. The Supreme Administrative Court didn't
consider the plan to be against the requirements for sustainable development us
defined in the Building Act, nor did the Supreme Administrative Court
consider the pan to be against the law in any other way.

KHO 1997 145 (23 December 1997/3290): A local plan was revised in a way
that allowed the construction of a shopping centre on an area that a regional
plan marked for central funciions. According to the provisions of the regional
plan, a retail sheop selling groceries and bigger than 1000 m”, could not be
ptaced in the area. According to the Supreme Administrative Court's decision,
the regional plan could not contain provisions as to what could be sold in the
area and that provisions setting the maximum size of shops didn't prevent the
ratification of the plan. The construction of a shopping centre was nol seen as
spreading the community structure. The placement of the shopping centre near
existing roads meant that even if the amount of traffic increased, this was not in
conflict with the criteria of sustainable development subscribed in the Building
Acl

In the iight of these Supreme Administrative Court decisions, the placement of shopping
centres outside the city centre could not be claimed to be in conflict with sustainable
development as subscribed in the Building Act. The configurations attached to these two
decisions indicate that local plans were ratified even though they increased traffic
("TRAFFIC = LOCAL OUTCOME’). Even the new provisions on the placement of
commercial services den't include direct requirements on reducing the need for traffic. The
provisions on arrangement of public transport and non-motorized traffic to shopping
centres might Jead to less need of using private cars for shopping, and the demand to
promoie accessibility of services might reduce the willingness to plan new shopping

centres away from town centres and residential areas,

6.1.2.2. Denmark

In Denmark, the legislation governing physical planning was revised in 1987 (L 1987 333)

and 1997 (L 1997 324) so as to regulale commercial services, Areas for retail shops shall
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be located in the city ceatre or, in large cities, in the centres of different parts of the city
(PA, §5d.1). Retail shops can't be placed outside the city centre unless they are small shops
that scrve a restricted arca, shops that sell products requiring much space, shops directly
linked with production or shops that can't be located in the city centre because townscape

is protected (PA, §5d.2).

The placement of commercial services shall be indicated in vegional plans (PA, §6.3 item
5), master plans (PA, §11.5 itlem 4} and local plans (PA, §15.8). Retail shops should be
accessible by afl means of transport, especially walking, by bike and by public transport
(PA, §5¢.2). All plans should promote retail shops having a sustainable structure, which
means that the distance between retail shops and consumers should have a certain limit
(PA, §5c.3). The following decision, which was not included in the researched data,

iflustrates the issue.

NKNO No. 40 A. 1994: A municipal council granted an exemption to the local
plan to enable the construction of a department store (3000 n¥’) in a centre area
that had been planned for secondury functions. The local plan divided the
cenire area into an area for primary functions (e.g. shops} in the south and an
area for secondary functions (e.g. small institutions) in the north. The Nature
Protection Board of Appeal cancelled the exemption. The use of a major part of
the northern section of the centre {(marked for secondary centre functions) for
primary centre functions (shops) was considered to be against the principles of
the local plan.

In this case, the municipal councit attempted to make an exemption from its own local
planning decision by allowing the construction of retail shops in areas not planned for this
use. This was, however, not in accordance with the regutations; the planaing of retail shops
requires a planning decision that takes into account the area as a whole, batancing the

interests placed in the area.

6.2 Effective Use of Land

Effective use of land is regulated in regional plans in Finland (BA, §22.2) and in local

plans in Denmark {PA, $15.2 lem 7).
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Reduction of traffic and conservation of nature require a dense community structure.
Dispersed housing, which is inter adiz a legad right in Finland, splinters the community
structure. There are no regulations 1o prevent large-scale dispersed housing because of the
effects it has on sustainable developmeni. Only dense use of land can be forbidden in arcas
lacking proper physical plans. In Denmark, the keeping apart of rural arcas and urban areas

regulates the extension of cities.

6.2.1. Finland

A dense community structure requires that attention be paid to the amenity of the
environment and sufficient amount of green areas. In Finland, recreation areas may not be

reduced in local plans without special cause (BA, §34.2)1,

With regard 1o Finland, attribute combinations for decisions that have not increased the

effective use of land all relate to local plans.

‘Table 52, Minimized truth table for the attribute on not increased effective use of land
(Finland).

File: SUSTAIN2.QVN

Model: EFFECTIVE = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE + HEALTH + AMENITY + WATER + TRAFFIC + OWNERS + OUTCOME
Qutputs Minimized: 6

Method: Quine-McCluskey

LOCAL HEALTH amcnity outcome +

LOCAL RECREAT traffic owners OUTCOME +
LOCAL CULTURE AMENITY traffic OUTCOME +
LOCAL AMENITY traffic owners OUTCOME

Most of the configurations which tmply that the decision has not increased the effective
use of land are configurations of atiributes pertaining to lecal plans that were upheld. There

is, however, one configuration for regional plans which indicates that the plan has been

"3 The provision is nol included in the new Tand Use and Building Act. which instead includes previsions on
paying attention to sulficient availabifity of arcas suitable for recreation in all plans (LUBA §28.3 item 7,
§39.2 lem 9, §54.2).
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overturned. All of the local plan decisions in which the decision has increased effective use
of tand have been upheld, while the master plans that increased effective use of land were

pverturned.

Fable 53. Minimized truth table for the attribute on increased effective use of land
(Finland).

File: SUSTAIN2.QVN

Model: EFFECTIVE = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE + HEALTH + AMENITY + WATER + TRAFFIC + OWNERS + QUTCOME
Outputs Minimized: 1

Method: Quine-McCluskey

local overall RECREAT nature amenity TRAFFIC OWNERS outcome +
LOCAL recreat amenity TRAFFIC OQUTCOME +

LOCAL amenity TRAFFIC OWNERS QUTCOME +

LOCAL culture TRAFFIC OWNERS OUTCOME

6.2.1.} Effective use of land in regional plans

When the Building Act was in force, there were no provisions on the effective use of land.
According to the Building Act *..[a]n eye should also be kept on the economy of land
use...” (BA, §22.2), which is, however, interpreted to mean “...cconomic consequences of
the plan’s implementation...” (BD, §18.2). A regional and community structure
appropriate for the region is mentioned in the Land Use and Building Act (LUBA, §28.3
item 1) as a factor affecting the content of regional plans. Because the issue wus not
regulated in the previous Building Act, the research material has no cases on the effective

use of Jand in regional plans.

0.2.1.2 Effective use of land in master plans

The Building Act provision stating that the economy of land use should be promoted (BA,
§22.2) also applies to master plans (BA, §29.1). According to the Land Use and Building
Act, the cconomy of the functionality, economy and ecological sustainability of the
community structure should also be taken into account in master planning (LUBA, §39.2

item 1).
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There is one attribute combination for master plans {‘EFFECTIVE = local overall
(RECREAT nature amenity TRAFFIC OWNERS outcome)’|, which implies that master
pians have been overturned when the decisions increased the effective use of land even
though recreational values were protected whereas nature and amenity values were ignored
and the decisions caused inconvenience fo landowners. 1t is based directly on the decision
KHO 1993 A 40, which was described in connection with nature conservation in master
plans. The Supreme Administrative Court overturned the master plan decisions of a county
councii and a municipal council because the land use was 100 effective in the interest of
requirements o pleasant surroundings and environmental consequences, and the plan was
not considered to be in accordance with sustainable development. The land had been used
for farming, forestry and fann-based tourism. The plan was revised 10 allow more effective
use of the Jund for summer cottages, tourist services and business. Besides the too effective
use of land which was mentioned in the decision, also the inconvenicnce it meant to

lundowners was an additional reason for overturning the plan.

6.2.1.3 Effective use of land in local plans

There are no provisions on the effective use of land in local plans. The Building Act
stipufated, however, that the land in local plans should be utilized in a practical way and
the costs of implementing the local plan should not become a strain (BA, §34.1). In spite of
the lack of provisions, local plans have involved the decisions in which effective use of

land has been brought up in the interest weighing.

Local plans have been overturned even though they did not increase the effective use of
land, and even though health values were taken into consideration, if amenity values were
ignored [‘effective = LOCAL (HEALTH amenity outcome)'). Local plans have been
ratified if they did not increase the effective use of land or traffic and protecied recreational
values, provided that the decisions did not cause inconvenience to landowners. Local plans
have also been ratified when they did not increase the effective use of land or wraffic, if
both culural and amenity values were also protected. The third configuration states that
local plans have been ratified when they did not increase the effective use of land or cause

inconvenience 1o landowners, and if amenity values were upheld. [‘effective = LOCAL
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(RECREAT traffic owners OUTCOME) + (CULTURE AMENITY traffic OUTCOME) +
(AMENITY wraffic owners OUTCOME)']

The research material contains the following local plan decisions that did not increase the
effective use of land: KHO 1993 A 37 and KHO 1995 A 38 (described in connection with
natural values in local plans); KHO 1986 T 2667 (described in connection with cultural
values in local plans); KHO 1981 A 1 48 and KHO 1983 A II 59 {described in connection
with amenity values in local plans); and with the Supreme Administrative Court decision
KHO 1993 A 48 (described in chapter 5.2.1.3. on protection of recreational values in local

plans).

In these decisions, the interests that have been weighed in connection with the assessment
on increased effective use of fand, have been nature values, or amenity values or both, and
occasienally also cultural and recreational values. The configurations are not directly based
on the cases, but are the result of both Milt's method of agreement'® and the indirect
method of difference. For instance, attributes for traffic and health were not included in the
originil cases, but arc the result of applying Mill's indirect method of difference on

positive cases, i.e. cases which increased the effective use of land.

Local plans increasing the effective use of land have been ratified even though recreational
and amenity values were not protected or when recreational and cultural values were not
protected even though that the decision caused inconvenience to lundowners. Local plans
increasing the effective use of land have also been ratified even though amenity or cultural
values were not protected and even though the decision increased traffic and caused
inconvenience 1o landowners. ['EFFECTIVE = LOCAL OUTCOME (recreat amenity) +
(recreat culure OWNERS) + (amenity TRAFFIC OWNERS) + (culture TRAFFIC
OWNERS)'|.

The atiribute combinations are based on the following decisions: KHO 1997 145

(described in connection with increased traffic in local plans); and KHO 1987 A 43

" The prime implicants, afier applying Mill's method of agreement, are “effective = DECISION (amenity
vucome + CULTURE AMENITY OUTCOME + AMENITY owners QUTCOME + RECREATIONAL
cwners QUTCOME)'.
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(described in connection with health values in focal plans).'” The original cases include
attributes for amenity, health and traffic, which are weighed against each other together
with the aitribute for the inerease in the effective use of land. Even the configurations for
cases which have been judged to increase the effective use of land are not based directly on
the original cases'®, but are the result of applying Mill's indirect method of difference.
Here, the balancing of inierests shows us that recreational, cultural and amenity values are

interpreted as having less weight than the need 1o use land more effectively.

¢.2.2 Denmark

The research material only contains cases on decisions increasing the effective use of land.

Table 534. Minimized truth table for the auribute increasing effective use of land
(Denmark).

File: SUSTAIN4.QVN

Model: EFFECTIVE = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE + HEALTH + AMENITY + WATER + TRAFFIC + OWNERS + OUTCOME
QOutputs Minimized: 1

Method: Quine-McCluskey (Minimal)

LOCAL amenity outcome +

local overall recreat OUTCOME +
local overall nature amenity outcome +
LOCAL conserv recreat nature outcome

6.2.2.1 Effective use of land in regional plans

There are no provisions or cases on regulating the effective use of land in regional or

master pians.t”

" Decisions KHO 1985 A 11 132, 1977 7 2068 and 1976 T 2574 were previously eliminated from the
rescarch material as misleading, and are thus not included in the analysis, even though they include values
pertaining (o the effective use of land.

U Prime implicants that directly derive from the original cases are *EFFECTIVE = DECISION (health
amenity QUTCOME + TRAFFIC QUTCOME)".

' There is, however, a case ruling against splintering dwelling in rural areas. The Nature Protection Board of
Appeal (NKNO 115/1996) ruled against allowing construction of new buildings in an unbuilt arca, The plot
was situated 400 meters from the village and 30 meters from a nature conservation area. In the regional plan,
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£.2.2.2  Effective use of land in master plans

In order to avoid spreading of the community structure, the reservations of the reserved
areas that have not been put to use should be cancelled when master plans are revised (PA,
§110.2). Master plans that have increased the effective use of land have been ratified even
though recreational values were not taken into consideration, or they have been overturned
when nature and amenity values have not been protected ["EFFECTIVE = local overall
(recreat OUTCOME) + (nature amenity outcome)']. The attribute combinations are based
directly on two decisions: NKNO 82/1995, which was described in connection with nature
in master plans; and NKNO 24/1994, which was described in connection with recreational
values in master plans. In these decisions, the effective use of land does not have a decisive
role, but it 18 a consequence of the intended construction in an area close to the shore,
which wus protected, or of construction intended for a park in the city centre, which was
allowed (votes 5-3). The interest weighing in these decisions also shows that recreational

values, nature and amenity values are ofien weighed against the effective use of land.

6.2.2.3 Effective use of land in local plans

Local plans may include provisions “that regulate the density of residential housing” (PA,
$15.2 item 7). In Denmark, local plans that increased the effective use of land have been
overturned if amenity values were not protecied or if the area was designated as a national
park or strict nature reserve and recreational and natural values were not protected
["EFFECTIVE = LOCAL outcome {amenity) + {conserv recreat Nature)']. The first prime
implicant is based directly on decisions NKNO 107/1996 and 131/1997, which were
described in connection with amenity values in local plans; and the second prime implicant
on the decision NKNO 23/1994, which was described in connection with natural values in

local plans. In arriving at these decisions, amenity values, recreational values and natural

the area was marked for nature conservation and sgricufture. Landscape values have been the issue in an
other case as well (NKNO 1534719983, where the construction of windmills in a nature protection area was
banned even though the construction would have been in accordance with regional and municipal plns that
ordered attention to be given o hindscape protection. The plans allowed consiruction in a wide area provided
that it will be cvaluated case by case. In this case, the windmilis were considered to be very dominating in an
area which consisied of significam landscape values. Both decisions were based on the Planning Act §35,
which aims to preserve landseape values and recreation values in undeveloped areas,
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values were weighed against the effective use of land. In all of the cases, local plan
decisions were overturned, not because they increased effective use of land, but because
amenity values were not assessed in a summer cottage area (NKNO 107/1996), or because
of the height of a building in a costal area in urban zone (NKNQ 131/1997) or because of

aims of nature conservation on a strict nature reserve (NKNO 23/1994).

6.3 Landowners’ rights

Expectations or inconvenience to lundowners is taken into consideration in various ways,
depending on the plan. Both in Finland and in Denmark, landowners’ rights are protected
by the Constitution (PL, §15™°, GL §73), but can be restricted by law. In Finland, when a
regional plan or a master plan is drafted or amended an eye should be kept on ensuring that
implementation of the plan does not cause landowners unreasonable inconvenience (BA,
§22.2, §29). In local plans. attention must be paid to the prevailing land ownership
situation, if possible (BA, §34). The corresponding regulations are included in the Land
Use and Building Act (§23.4, §39.4, §54.3). In Denmark, land ownership is not included in
planning premises, but lundowners are entitled to compensation if, owing 1o master or local
plans, the lot cannot be used in an cconomically reasonable way in accordance with the

actual use of neighbouring properties (PA, §48.3).

The research material contains values for the auribute describing the inconvenience to

landowners only concerning Finland.

6.3.1. Finland

The rescarch material concerning Finlund includes cases that have caused inconvenience 10
landowners and cases in which it was judged thal unreasonable inconvenience was not
caused. The following table shows configurations which imply that Jandowners have not

suffered unreasonable inconvenience.

246 of the Conslilution of Finland thal was in force until | March 2000.
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Talde 55, Minimized truth table for the wtribute doesn 't cause inconvenience to
fandowners (Finland}.

File: SUSTAIN2.QVN

Model: OWNERS = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH +AMENITY +WATER +TRAFFIC + EFFECTIVE + OUTCOME
Qutputs Minimized: 0

Method: Quine-McCluskey

LOCAIL RECREAT effective OUTCOME +
LOCAL AMENITY cffective OUTCOME +
focal OVERALL RECREAT nature QUTCOME

There are also two configurations for master plans in which landowners were judged to

have suffered unreasonable inconvenience.

Table 56. Minimized truth table for the attribute causes inconvenience to landowners
(Finland).

File: SUSTAIN2.QVN

Model: OWNERS = LOCAL + OVERALL + CONSERV + RECREAT + NATURE +
CULTURE +HEALTH +AMENITY +WATER +TRAFFIC + EFFECTIVE + OQUTCOME
Qutputs Minimized: |

Method: Quine-McCluskey

local overall RECREAT nature amenity TRAFFIC EFFECTIVE outcome +
local overall CONSERYV Nature cutcome

0.3.1.1. Inconvenience 10 fandowners in regional plans

The regulations of the Building Act stipulate that overall plans should “not cause

Regional plans have been ratified when the decision did not cause inconvenience to
landowners and recreational values were protected even though naturaf values were not
1aken into consideration [“owners = local OVERALL (RECREAT nature QUTCOME)').
The attribute combination is based direetly on the only Supreme Administrative Court
decision included in the research material and dealing with landowner’s rights (KHO 1977

A Il 30). It describes the interest balancing between inconvenience to Jandowners and
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recreational values in regional plans. The interest weighing considered landowners rights
to use the area for their own recreation against the interests of the municipality to extend
arcas for public recreation and 1ourism. In this case, sufficient amounts of land needed for
future recreational use and tourism was reserved in the regional plan white landowners

were not considered to suffer unreasonable inconvenience (PA §22.2).

6.3.1.2. Incanvenience to landowners in master plans

The same regulations as for regional plans are also applied to master plans. Master plans
have been overturned when the decision caused inconvenience to landowners and
increased traffic and the cffective use of land and ignored nature and amenity values even
though recreational values were protected. The second attribute combination in which
master plans caused inconvenience to landowners in arcus covered by a nature
conservation programme, when natural values were not protected, concermns master pluns
that have also been overturned. ["OWNERS = tocal overall cutcome {(RECREAT nature

amenity TRAFFIC EFFECTIVE) + (CONSERYV Nature)')

The auribute combinations are based directly on decisions KHO 1997 T 2532 and KHO
1988 A 57, which were described in connection with natural values in master plans; and
KHO 1993 A 40, which was described in connection with recreational values in master
pians. Nature values and amenity values seem to have been weighed together with
inconvenience (o Jandowners against recreational values, and have caused master plans to
be overturned. Conserved areas that were completely undeveloped could not be left out of
a master plan even though conservation would mean compensations to fandowners (KHO
1997 T 2532). On the other hand when surroundings were not under conservation the area
could not be protected in a master plan (KHO 1988 A 57). Placing of business operations
and traffic areas on a farm engaged in agriculture and forestry was considered to be

unrcasonable to the landowners (KHO 1993 A 40).
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6.3.1.3. Inconvenience to landowners in local plans

According to the Building Act, no unreasonable restrictions should be “placed on private
landowners that can be avoided without essentially overriding the demands made of the
{local] plan™ (BA, §34.1). We have only attribute combinations concerning local plans that
have been ratified when the decision did not cause inconvenience to landowners, because
the research material did not contain any decisions on local plans that would have caused
unreascnable inconvenience to landowners. At the same time the decision did not increase
the effective use of land and protected recreational or amenity values [‘owner = LOCAL
OUTCOME (RECREAT effective) + (AMENITY effective)’]. The attribute combinations
arc based on decisions KHO 1993 A 48, which was described in connection with
recreational values in tocal plans; and KHO 1983 A II 59, which was described in

connection with amenity values in local plans.

After applying Mill's method of agreement and producing prime implicants for the original
cases, we can assume that ignored amenity values have no effect on the interest weighing,
contradictory to what the case KHO 1993 A 48 implies, when recreational values were
protected and the decision didn't cause inconvenience to landowners or increase the
effective use of land. The second configuration is based directly on the decision 1983 A i
39, which gave amenity values the decisive role when the decision didn't increase the

effective use of Jand or cause inconvenience 1o landowners.

6.3.2. Benmark

There are no sentences for the attribute ‘inconvenience to landowners’ in Denmark. We
cun see {rom the raw data matrix that the research material does not include any values for
the atiribute ‘inconvenience 10 landowners’ (Table 2). There are neither any provisions
regulating the landowners’ right in the content of plans. However, if a local plan “reserves
a property or part of it for public use, the owner may demand that the municipality takes
over the property and pays compensation”. The municipality is required to do this “if the
particular lot cannot be used in an cconomically reasonable way in accordance with the

actual use of neighbouring properties™. (PA, §48)
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6.4 Summary of results on location of activitics as part of sustainable land use

Reducing the need for traffic has not been an issue neither in provisions nor in cases
concerning land use planning except for placement of arge retail shops. According 10 the
Building Act in Finland, there were no provisions implying the need to reduce traffic in
land use planning. The contemporary Land Use and Building Act tackles the probiem
indirectly by regulating that a local plan may prevent or limitate harmful environmental
impacts, and ensure the avaitability of retail services. In Denmark, traffic growth is dealt
with by regulating that “planning shall promote a societally sustainablie structure of retail

trade that limits the distance people need to 1ransport themselves in order to shop™.

Effective use of land is desired in urban arcas as part of sustainable land use. In costal
areas and other arcas reserved for recreation and tourism height of buildings and dense
construction are however considered to be against sustainable land use because of

lundscape and amenity values.

Landownership has been one aspect in location of activities that has {o be considered in
land use planning. Because of cquity of landowners no landowner should suffer {rom
unreasonable inconvenience compared to other landowners; otherwise they are entitled to

compensation,
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7 INTERPRETING THE RESULTS

The results depend on the representativeness of the cases included in the research material,
on the accuracy of the atiributes chosen, and on (he deliberations made during the research
process. On the other hand, QCA points out possible contradictions in cases and can thus
draw attention to factors that were overlooked in the early stages of the rescarch. The
results may be interpreted as explanations of why something occurs. I chose 10 use
qualitative comparative analysis in order to gain an wnderstanding of different
combinations of regulatory aspects linked with different aspects of sustainable
development in Jand use planning and to determine the interest weighing done on the basis

of the regulations.

In this research it has been important to separate the two countries being compared, to be
able to draw conclusions solely concerning either Finland or Denmark. If a truth table is
designed separately for both countrics being compared, then a minimized truth table will
give a configuration of attributes {or the outcome sustainable development in each country.
The separate files on each country need to be combined in order to reveal similarities
between the two couniries. An intersection between the truth tables of the two countries
will show the similarities pertaining to the legal regulation of sustainable development in

Finland and in Denmark.

7.1 Conclusions on the Use of QCA in Comparative Law

Miil's method of agreement, which has been applied to generate prime implicants based on
the autribute combinations present and absent in the cuses, has proved to be useful in
analysing courl decisions when there are a minimum of two cases included in the requested
outcome. Because regional, master and Jocal plans differ in content and therefore the
interest weighing done for different types of plans is dissimilar, the decisions on different
types of plans have been kept apart. This has brought about the requirement of several
cases for different types of plans. Even though QCA is based mainly on qualitative
research methods, and thus works with a few cases, attention should be paid to the extent

of the rescarch material. In this study, the lack of daa on different kinds of overal] plans
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has affected the usefulness of qualitative comparative analysis in examining overall plans.
Some of the features of the analysis could not be applied because Mill's method of
agrecment requires several cases before the prime implicants yielding more information
about the cases than is included in the form of attribute combinations for one case can be
produced. With regard to local plans, Milli's method of agreement produced more
Information than just configurations of the origina) cases. The logic for comparing scts of
attributes and for excluding attributes that scem to be irrelevant for the outcome is useful in
interpreting the cases. It focuses on the essential aspects of interest weighing pertaining to
the decisions. It can, however, be misteading if the prime implicants accepted
mechanically, because the most minimal resulis sometimes involve the loss of information.
The deliberation on whether to accept the suggesied reselt or not requires analysis of the

cases and other legal sources.

Since QCA applics De Morgan's Law and thus extends the information from positive cases
by adding the information {rom negative cases and vice versa, attention should be paid to
whether the attributes are sufficient conditions to overturn the decisions. If other atiributes
are attuched when coding the cases, using de Morgan’s Law feads to the assumption that
any of these attributes (with opposite value than in the original positive case) has the effect

to overturn the decision.

Care should also be taken to include both positive and negative cases for different kinds of
attributes and plans, because Mill's indirect method of difference also requires negative
cases (o be able to extend the information deduced on different configurations obtained
from a positive or negative outcome. Ia other words, even though one Supreme
Administrative Court ruling might be sufficient in Finland to show how law is interpreted
under certain circumstances, in order to be able to get the most out of analysing cases with
QCA, preferably both positive and negative cases should be included in the research
materizl. The logic underlying Mill's indirect method of difference applies De Morgan's
Law, which indicates that information on negative cases can be utilized to add information
on positive cases and vice versa. This has usually proved to be quite acceptable in
analysing court cases, but it can’t be utilized mechanicaily, either. In some cases, when the

decision has been exceptionat and has included informaition that could not be attained from
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the defined attributes, the use of Mill's indirect method of difference has provided an
interpreiation that was rejected. These situations can, however, be very useful in the

analysis, because they emphasize the exceptionality of the case.

The resuts of a QCA analysis are limited to atiribute combinations included in the
analysis. The missing combinations can, however, be formulated by consiructing a
Boolean minimization of the equation, which includes all existing attribute combinations,
with both "outcome’ 1 and 0. This equation for the attribute combinations that do not exist
in the rescarch material is formulated by using De Morgan's Law. Together with the
cquation for existing combinations of aitributes, these two equations establish the
substanlive boundaries of the analysis of the research topic. This is done after conducting
an analysis with QCA, which allows maximum compiexity. On the basis of theory or
logical thinking, the researcher has to decide whether the equation for the non-existing
combinations for attributes is assumed 1o represent ‘outcome’ [ or (. (Ragin 1987: 105-
109) This possibility was not utilized in the present study beeause the inierest weighing in
the cascs is so vaguely regulated, if it is regulated at all, and it does not provide the basis
for fogical assumptions concerning the outcome of hypothetical configurations. The other
reason for not using logically possible but nonexisting sets of auribates is that now all the

assumptions of the analysis are based on aspects drawn from the cases.

The Boolean algebra used in the qualitative comparative analysis, the Boolean addition and
multiplication, which imply the logical AND and the logical OR, have also proved to be
functional in this research. Boolean addition, which implies that there may be several
combinations of attributes leading to the same outcome, is logicatly quite acceptable and
has proved 1o be the case in most of the equations produced. The interest weighing done in
planning decisions inherently includes the possibility of several different attribute
combinations. Boolean multiplication, which implies the intersection of different attributes,
illustrates combinations of attributes that arc present and absent. Boolean multiplication is
combines the relevant atiributes and their values together. It does not stick (o one case, but
combines information from all the relevant cases. The researcher can define the relevant
decisions case by case. Because of the ability to combine information from a variety cases

without prejudice, the use of QCA often extends the information gathercd manuaily by
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interpreting court decisions. The intersection of different functions reveals the similarities
of the items being compured. This has proved o be useful when comparing the (wo

countrics that I have chosen to keep in separate files.

The feature that atiributes, in this cuse different aspects of sustainable development
regulated by law, are analysed within the context of all conditions, whether they are
present or absent in the case concerned, is very suitable in analysing how provisions are
interpreted in court decisions. Even when information from selected cases is combined, in
QCA the information linked with specific cases is not lost. When analysing court
decisions, it is essential to pay attention to all features of the cases. In QCA, as much
attention is paid to features that are present and to those that are absent, an issue¢ which

mighi be forgotten otherwise in these analyses.

Selecting attributes and coding cases are essential for the analysis. Defining background
attributes and attributes related to the research topic are crucial. Relevant background
attributes allow different kinds of cases to be kept separate. In this research, it was
necessary 1o keep regional, master and local plans apart because the plans were regulated
differently. Because there were three 1ypes of plans we needed to use two attributes (local
and overall) 1o separate them. To keep down the number of atiributes (only 12 were
allowed by the software) conservation areas were coded us only one attribute even though
there are two types of protected areas with separate regulations. This proved to be not a
very good idea because the presence of the attribute was coded to be an area belonging to a
nature conservation programme while the absence of the attribute was coded to apply to
areas founded as national parks or strict nature reserves. This seemed reasonable because
decisions covered by other areas could then be left not coded for this auribute. This may
have been misleading because it was interpreted by the software to mean that these
decistons could mean cither belonging to a protection programme or establishment as a
national park or strict nature reserve. This was not a problem when interpreting other
attributes because they apply to only one condition, e.g. natural values being protected or
not being protected. When natural values were not mentioned in the case, it has been coded
as don’t care (-), which implies that it may be present or absent, but either way it has no

impact on the outcome. The reason that the ocutcome variable has 1o be coded as present or
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absent (Ragin 1987: 87-88) is not a problem when analysing court decisions with QCA
because the decisions are either ratified or overturned. Some misinterpretation may occur
with regard to cases that are overturned for reasons other than those of interest in the
research. Such cases can either be excluded from the data or coded as ratified for the aspect

considered in the study.

One feature that should not be overlooked is that the analysis stresses similaritics rather
than differences. To be able to recognize the differences one has to compare different

tables, e.g. in this study tables on upheld plans and 1ables on overturned plans.

The QCA analysis reveals cases where interest weighing lacks a base in law. In both
counfries, decisions that the reduction of park areas in city cenires were majority rulings
where needs for construction were balanced against needs for recreation and conservation.,
The need for construction was assessed as being more important. The inclusion of cases
like this would lead to an unsustainable logic when revised according to De Morgan's
Law; thus, these cases can either be excluded from the outcome (after paying attention to
them in the argumentation) or to find a rele in the decisions. In the present situation, the
rule might have been to add “city centre” as one of the attributes, but this would imply that
parks and recreation areas in city centres would as a rule be reduced when there are needs
to expand other functions located next to park areas. This subject would need more
research, especially research that would take into account the new regulations on national
parks in urban arecas, the aim of which is 1o protect and maintain them among other parks

and recreation areas (LUBA, §68).

The QCA has proved to be a helpful tool in analysing the interest weighing in judicial
decision-making. It leads 10 a systematic analysis of the decisions of interest, but in no way
does 1 perform the deliberation included in the interpretation. It can be quite a time-
consuming process, 100, especially if the data need to be revised in the middie of the
research work because of an inconsistency that the analysis has reveated or because of the
wish to add data. Time is required because revision of the raw data affects all the wbles in
the research. This is in fact, the Jogic behind qualitative comparative analysis: Ideas and

evidence interact, and not only do ideas affect the way evidence is analysed but also
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evidence inspires ideas leading to revision of the analysis,

7.2 Conclusions on sustainable land use in Finland and Denmark

The aims included in sustainable development in land vse can be contradictory, Therefore
rules for weighing are important in regulating sustainable land use. The weighing of
different interests affecting land use requires that the interests are recognised in the
legislation. Moreover, the aims of regulation become important when deciding which

interest should be given the most weight in concrete cases.

Land usc is often regulated by special legislation which stipulates the use of land for
different purposes: for instance, conservation, the construction of roads, exploitation of raw
materiais or use for polluting aclivities. Regulations on land use planning are meant o
control the co-ordination and location of these land use purposes in a way that promotes
sustainable development. Direct legal regulations aiming at sustainable use of land are very

Tare.

Different aspects of sustainable land use planning are nature conservation and the
protection of cultural values, especially open shores and undeveloped areas, the placement
of human activities so as to reduce traffic (especially the location of commercial services)

and the quality of human environment, including adequacy for health and amenity values.

Both the Nature Protection Board of Appeal of Denmark and the Supreme Administrative
Court of Finland have taken into consideration only interests that have been stipulated in
legislation. The regulation of sustzinable development in environmental law would be
more effective if a principle of sustainable development were also applied®®'. This would
make it possible also to take into consideration features of susiainable development that
haven't been mentioned in the legisiation. The Supreme Administrative Court of Finland
has taken in a case concerning the placement of a shopping centre outside the city centre

(KHO 1997 145) a clear stand against the principie of sustainable development being

1 See about the principle of legality vs. the principle of good environmentul circumstances; Backer 1996
162 and its footnote no 6.
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currently a source of law in Finland. In this case, the Supreme Administrative Court
decided that increased traffic would not be taken into consideration because it was not
against the criteria of sustainabie development prescribed in the Building Act. In Denmark,
the Nature Protection Board of Appeal decided that they could not prevent the extension of
a pig house, even though it posed a threat to a drinking water area because there were no
provisions for prohibiting the extension (NKNO 168/1998). The extension could have been
interpreted to be a threat to the adequacy of human health, and therefore against the
principle of sustainable development, if sustainable development were interpreted as a

Jegai principle and would thus be directly applicable.

Because the social reality is so complex and is constantly changing, and because different
interests are often in conflict, it is impossible 10 give exact rules as to what kinds of
decisions promole sustainable development in land wse planning. The siate of the
environment, however, ts clearly unsusiainable, and something needs to be done in order to
redirect the development. The decision-making authorities, which should promote public
interests and should balance them with private inferests, are facing major difficuliies
because of the tack of rules to be used in the weighing process. This study clearly shows
that there can be no rules for weighing that would apply to all kinds of decision-making
pertaining 1o land use planning, but that there is & need for different rules to be used in the
weighing process when balancing different interests. In fact, there are already some

developments pointing in this direction.

Physical planning legistation aims to ensure that lund use is not in ¢conflict with nature
conservation. Marking an area as a nature conservation area gives the protection of nature
a high priority, but there will be interest weighing in concrete cases where the interest to
usc land, the interest to protect nature and the effect of the use of land on nature that is
under conservation will be weighed against cach other. Designation of the Natura 2000
Ecological Network is widely misunderstood; it does not prohibit development in the areas
concerned, but it can be interpreted as a weighing rule stating that when using land in these
arcas, natural values should be given extra weight. Nature conservation programmes and

the designation of nationu] parks and strict nature reserves also involve the same weighing
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rule. Marking the arcas for conservation in regional plans in advance gives the municipal

authorities a clearer picture of the priorities in the area.

In coastal areas, nature conservation and protection of the landscape have been given high
priority, especiaily outside urban areas. In Finland, some shorelines have been protected by
the Government's decision in principle. In other shore areas, too, land use must be based
on plans. In Denmark, afl shores outside urban arcas have been protected against all use
except plants and facilities that require a coustal Jocation; other construction should be
located behind existing buildings. In urban zones nature conservation, protection of the

lundscape and public access to coasts should be taken into consideration.

In the placement of different functions, the effect on traffic is essential. The provisions
regulating traffic aim only at mecting the increasing demands of traffic, but not at
minimizing the need for traffic. In Denmark, public transport shouid be promoted in
metropolitan area. In Finland, an administrative court of appeal has interpreted the
demands for traffic to mean public transport as well. Efforts to cut down the need for
traffic by regulating the placement of different functions has not even been included as a
factor in the content of plans, not to mention weighing rules for steering traffic to areas
where it would be the Jeast disturbing. This may be possible in the future, because of the
mapping of the remaining quict areas. Regulation of the placement of large retail shops
outside city centres, which generates much traffic, is the first attempt at not just meeting
traffic demands but also at reducing the need for traffic. In Denmark, retail shops should be
accessible by all means of transpori. They should, as a rule, be located in the city centre. In
Finland, the placement of large shops must be included in local plans in the future. Master
and local plans should be drawn in a way that takes into consideration the accessibility of

services.

Effective use of land can be in conflict with the amenity of the human surroundings.
However, the reduction of traffic and nature conservation require comprehensive planning
of lIand use. Different uses of land, e.g. for agriculture or urban centre activities, require
different seales of effectiveness in land use. Densely built areas covered by municipal

engineering, public transport and services —effective use of land — should be promoted,
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There are no weighing rules to guide planning in this direction if we don’t take into
account the provisions to revise plans so that area reservations which have become
unnecessary are cancelled. I is usually in the interest of municipalities to use these areas
effectively. In Denmark, division of the land into urban, rural and summer coltage zones
may alse be seen as a weighing rule promoting the effective use of land only in urban
zones. Area reservations that are oversized splinter the community structure and therefore
promote ineffective use of land. This means that deserted areas and brown fields should be
planned for use, but without diminishing parks and other recreational areas or the amenity

of the area.

Effective land use requires that puarks, recreation areas and the townscape are given high
priority. This study shows that even if parks and recreation areas are mentioned as criteria
in the content of land use plans, the lack of weighing rules has led to reductions in these
areas when effective use of land has been the goal. The provisions on national urban parks
and special areas for protection of the landscape are clearly inadequate weighing rules for
preventing the reduction of green areas in population centres. The intersection of the land
use plans in the comparison countries illustrates that reduction of green areas has been an

issue in both countries.

In Denmark, landscape values should be protected in regional plans. Urban environments
should be protected by master plans, and both landscapes and urban environmenis should
be protected in local plans. Landscape values have been weighed against the construction
of windmills and the use of natural resources. Decisive factors have been how dominating
the construction was or how important the use of natural resources were. In Finland
amenity, aesthetic and cultural values should be taken into consideration in focal plans.
Buildings noi affecting fownscape could be torn down, but a hill that was valuable to the

fandscape was protected.

Effective land use, which aims at protecting undeveloped areas — and in this way
protecting nafure as weli — can be in conflict with the quality of the human environment.
When regulating the adequacy of the environment for health, there are regulations in

Denmark stating that no new construction is allowed if buildings may be exposed to
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collapse or, flood or if other risk may be posed {o health. The Planning Act also has
provisions about land vse in arcas important for drinking water. In Finland, the right 10 a
clean and healthy environment is based on the Constitution. According to the Building Acy,
local plans shall be drawn in o way that is suitable for health. No dense use of land is

aliowed in an area that is not adequate for health.
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APPENDIX

ATTRIBUTES

Background attributes:

Local 1=local plan
plan O=overall plan
Overali l=regional plan
plan O=master plan

—=local plan
Conservation

l=the area is included in a conservation programme (c.g. for the shore or
birds, ctc.)

O=the arca is established as a national park or strict nature reserve

~=none

Protected values:

Recreational 1=recreational values are protected in the decision
(=recreational valucs are not protected in the decision
—=recreational values are not mientioned in the decision

Nature I=natural values are protected in the decision
O=natural values are not protected in the decision
~=natural values are not mentioned in the decision

Culture l=culwural values are protected in the decision
O=cultural values are not protecied in the decision
—=cultural values are not mentioned in the decision

Human envirenment:

Health I=health values are protected in the decision
O=health values are not protected in the decision
—=health values are not mentioned in the decision

Amenity I=amenity values are protected in the decision
(}=amenity values are not protected in the decision
—=amenity values are not mentioned in the decision

Water I=water supplics are protected in the decision
supplies O=water supplies are not protected in the decision
~=waler supplies are not mentioned in the decision
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Community structure:

Traffic

Effective
use of
land

Land-
OWNErS

Qutcome

l=the decision increases traffic in the area
O=the decision does not increase wraffic in the area
—=traf{fic is not mentioned in the decision

I=the decision increases the effective use of land in the area
O=the decision does not increase the effective use of land in the area
—=the effective use of land is not mentioned in the decision

I=the decision causes inconvenience 10 landowners
O=the decision doesn't cause inconvenience to landowners
—=inconvenience to landowners is not mentioned

I=sustainable land use (the decisien is ratified)
O=not sustainable fand use (the decision is overturned)




