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ABSTRACT

Denna studie hamnar inom omradet icke-verbal konikation. Eftersom namnda
omrade ar valdigt omfattande har det skalats Heattiendast omfatta tystnad i denna
studie. Hypotesen ar att tystnad anvands som edtnmealel i rattssalen, genom att den
tolkas och manipuleras av de olika aktbrer somnpefi sig i salen. Dessa ar domaren,
advokaterna och vittnena samt den atalade. Malett &e hur denna teori fungerar i tva
amerikanska skonlitterara rattssalar. Analysebaserad pa tva nutida romaner. Den
forsta hetefPresumed Innocern(tt987) och arskriven av Scott Turow och den andra
heterRules of Evidencfl992) och den ar skriven av Jay Brandon.

Som teoretisk bakgrund till denna studie anvandeutisakligen William O’Barrs
(1982) studie om hur tystnad tolkas i rattssalentdaennis Kurzons (1998) modell om
hur man kan tolka om tystnad &r medveten eller weted och att pa sa satt fa reda pa
vad tystnaden egentligen signalerar.

Slutsatsen av denna studie ar att tystnad anvandiaaaktorer i rattssalen och att dess
syfte ar att vilseleda och manipulera. Pa basidemna studie kan man konstatera att
bade domare och advokater ar mycket medvetna ortsped&t i rattssalen och att dessa
ar flitiga anvandare av tystnad som ett maktmeditdinena och de malsdgande i dessa
skonlitterara rattssalar ar inte alltid medvetnaden makt de har nér de valjer att inte
yttra sig. Det visade sig att i de situationer sottnen valde att inte yttra sig ofta blev
till fordel for den atalade.

KEYWORDS: Nonverbal communication, Silence, Courtroom dra@myrtroom
language






1. INTRODUCTION

The word not spoken goes not quite unheard.
It lingers in the eye,

In the semi-arch of brow.

A gesture of the hand

Speaks more than words,

The echo rests in the heart
As driftwood does in the sand,
To be rubbed by time

Until it rots or shines.

The word not spoken
Touches us as music

Does the mind.

“Silent Meaning” by Senator William S. Cohen

This text was published in tidew York Timesn July 23, 1985. It is about all those
messages that people exchange beyond the wordsdhes As this poem by Senator
William S. Cohen shows, the nonverbal side of comication is crucial and often
overshadows the verbal communication that is gaingBurgoon 1989: 61). On the
first encounter with a stranger many will agreet tva base our first impression on
appearances and signals that are not being spdkere are naturally differences
between men and women (Quilliam 2005: 54). Peopte cammonly aware of the
importance of body language, not only to be ableterpret other people’s behaviour
but also to gain from it and help people becomeensdfective in life. By interpreting
these signals one can analyse people’s minds, th®agd feelings. One can even make

a profile of their personality. (Quilliam 2005: §-7

The subject | have chosen to study falls withinftakel of nonverbal communication in

fiction. Fernando Poyatos explains that if we wereread a conversation that takes
place on a page in a novel and we had to relyysolelthe printed lexemes and a few
punctuation marks, an important part of the humassage would be lost, at least for
the reader. Therefore the functions of nonverbatroanication are something that we
greatly take for granted and perhaps do not givehnthought to even though it is a
large part of the experience when reading a ndfPalyatos 1977: 294-331) Nonverbal
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communication is a large part of the interactiotween people, and without it, we
would be stripped naked.

I have chosen to look at one function of non-vedmahmunication in this study, the use
of silence. The poem cited at the beginning of thiapter, is an example of voluntary
silence, but what about involuntary silence, thensing of women, for example? This
will be discussed further on in the study. Dennig26n (1998: 51) states that “silence
is meaningful”, but he also acknowledges a probléhe central problem of silence in
discourse is to discover that meaning”. The ainthef study is also to find answers to
the questions what is silence and does silenceesuggiilt or perhaps the contrary?
What message is sent when a person remains skiemtan silence be interpreted and
manipulated? | will discover how silence works ifiadional courtroom. A study like
this one can offer various hypotheses. One cowdeathat silence is used as a strategy
of self-defence, a signifier of ethnic backgrounldss or lack of education. However,
the hypothesis of this study is that silence isdusethe fictional US courtroom as an
instrument of power both intentional and unintemdilb This will be shown by O’Barr’'s
(1982) theory that | will use as a model in thelgsia. The aim of this study is to
discover the meaning of silence in a certain cdntie context of my choosing being

the fictional courtroom.

There have been other sayings on silence as welle mpoetic ones: “Silence is to
speech as the white of this paper is to this priktarper, Wiens & Matarazzo 1978:
61). This attempt at a definition is very accurdtbave previously claimed that other
nonverbal communication is also important and sieis a very good example of this
communication. Silence is not something we insyasetle or even focus on but it is very
much present and full of meanings and interpratation fact, would we even see the

print if it was not for the paper?

One place to look for this type of nonverbal commation is in the courtroom. | grew
up watching television series likéatlockandChief Inspector Morseeven though they
were out of date even then, they were TV classiith the same suspense as any
detective storyMatlock aired from September 23, 1986 to May 7, 1995, isigrndy
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Griffith (Wikipedia: Matlock). Chief Inspector Morsavas first a series of novels
written by Colin Dexter and turned into a televisigeries that ran from 1987 to 2000,
starring John Thaw. (Wikipedia: Chief Inspector By They contained a crime, a
detective, a number of suspects, a trial, suspandahe solving of the mystery. Today
the idea is the same but the titles of the serresdiferent, like for instance the
American serie§he Practicg(1997-2004) or the British seriddidsomer Murderghat
first aired in 1997 and still is running on TV. (Mfiedia: The Practice), (Wikipedia:

Midsomer Murders).

There are many examples of silencing in these sefioe example when the detective
arresting the suspect reads them their rights “Fawe the right to remain silent, and
anything you say or do not say may be held aggmsin a court of law...” In many US

series the defendant has “pleaded the fifth” indbertroom. This means that he or she
has made use of their right, under the Americans@miion and the Fifth Amendment,

to remain silent. There are also numerous instandes the lawyers themselves are
silenced by the judge “On a point of order...” or whawyers silence a witness or each

other “Objection, your honour!”

I will base my study on the analysis of silence aadver in two novelsPresumed
Innocent(1987) by Scott Turow anRules of Evidencél992) by Jay Brandon. Both
these novels are partly set in the courtroom amtdiénclude courtroom dialogue. |
chose this material by these authors because tney eal life experience of silence in
the courtroom and they know how the legal systenAimmerica works. Therefore |
assume that their literary representations of ¢lgall system and the various dialogues
in the courtroom are more realistic, technicallgang, than they otherwise might be

if written by a non-lawyer.

There have been many studies done on silence fifferemht perspectives, including

psychological, sociological and sociolinguistic.offias J. Bruneau (1973) for example
sees silence in a linguistic light. He points dutee types of silence: the first one,
psychological silence, is used to help the listemeunderstand the message through

hesitations and sentence corrections. The secqral isyan interactive silence which
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occurs as pauses that are intentional in a conansd he third type is socio-cultural
silence, which means that silence is interpretetl tie help of specific cultural codes.

Active silencing belongs under the third type. (btar Wiens & Matarazzo 1978: 67)

Muriel Saville-Troike (1995) is another scholar wihas done research in the field. She
says that “apart from dictionary definitions, stenmeans what it conveys” (1995:10).
The meaning of silence varies depending on thecdpeemmunity, which leads to
cross-cultural misunderstandings. She argues filatce is “context-embedded” and
dependant on context for its interpretation (1985). This is clearly relevant to the
artificial setting of the courtroom, as will be st in the analysis. The importance of

context will also be further discussed.

In her article “Silence: Anything But” (199%)eborah Tannen explains that silence is a
matter of saying nothing and meaning something. &helops the idea of silence as
negative versus positive politeness. This artioldudes an analysis of silence and its
meaning in conversational style between three Nerkats of East European Jewish
background and three non-New Yorkers. Her conchssiare that a pause becomes a
silence and is negatively valued when it is tooglam appears at the wrong time and
place. In the courtroom this is of importance. Tin@ng is everything, because it will
be interpreted, consciously or not. Cultural déferes are important for instance when
the judge is a white American and the accused istlér ethnic background. Tannen
also pointed out the cultural differences concegnualuation of silence and noise.
Susan Sontag is another feminist critic who als® Ibaked at silence, the silencing of
women being a very active silencing. (Tannen 198%:109) This will be further

discussed in section 3.2.1.

Fernando Poyatos (1983), a scholar who has dorensxé research on nonverbal
communication and silence, offers a systematic stigation of silence which occurs

between two people interacting, as in a courtroonfrontation between the prosecutor
and a witness. He points out that this topic oensié and stillness has become of
interest since it is such a frequent phenomenoavaryday life. He emphasises the

importance of sound and the lack of sound. Hetiigs this by drawing attention to
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animals and even plants: “We know that plants grew;do not perceive the growth
with our eyes as it occurs but the growth is ackedged by the mind, just as the
absence of growth also is acknowledged both vigwadd intelligibly”. (Poyatos 1983:

215-217)

He further argues that silence is an element oéraation, and when speech is
interrupted by a pause, paralanguage or kinesitgilit that gap. He explains that no
pauses can truly be callathfilled because any actual breaks in speech are filled by
paralanguage or by kinesics (such as a gestur@seThctivities may convey certain
messages more effectively than words. Poyatos thayso be able to understand the
communicative significance of silence we must usterd how it functions as a sign.
He states that silence performs three functions igsbeing encoded. These functions

are silence assign proper, zero signs and carriefPoyatos 1983: 224)

Poyatos (1983) gives the following example ofsign proper: “there was in her

silence/stillness all the anguish of the situatioim’ this instance we do not think of
absence of sound or movement. He explains thaméemning is given by the silence
itself without reference to anything else. He maithat “Silences can also actzeso

signs signifying precisely “by their very absence” wheretwords, paralanguage or
kinesic behaviour should be expected, as when Werhaur speech to avoid saying
something or in the middle of a kinesic phrase authcompleting it.” Poyatos
illustrates this with “the silence with which onesponds to our greeting unwilling to

answer verbally or kinesically.” (Poyatos 1983: 2227)

Another instance is the silence which occurs wherhave not been heard. An example
of this can be when someone calls out “Anybody H&imend there is no answer.
(Poyatos 1983: 224-226) He also focuses on silemsearriers of the preceding sound
or movement, as when a long pause follows “stdpid that verbal negation prolongs
itself more intensely in our minds — as would aicghsmile — carried over and
enlarged by the silence. It has a greater effent ththe person continues to speak. He
gives the example of story telling and story regdiar children. He says that it is

important to give the child silences so the chda @self recreate them in his/her mind.
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The carrying effect of the silence is intensifiedem accompanied by stillness. These
two activities go hand in hand in the same way estuges are part of speech. (226)
Courtroom statements and the stories that are beiddhere can be very similar to the
storytelling in Poyatos’ example. Silences in coaoims are important in the same way,
to recreate themselves in the minds of the spestaiio this case the judge and the

lawyers, not to mention the members of the jury.

There is also the idea of the high-context society the low-context society. The
general terms “high context” and “low context”,rmduced by Edward T. Hall in 1989,
are used to describe broad-brush cultural diffexerietween societies. (Beer 2003) In
general, low-context societies are considered tthbdJS and other Western countries
whereas Asia, Middle Eastern countries and LatineAca are considered to be high-
context countries. In a high-context society fewdgoare needed and little needs to be
said and the contrary goes for a low-context spc{@eer 2003) In other words, silence
is golden in a high-context society like Japamekds to be said that all cultures contain
“high” and “low” since these terms cannot describehole people. The terms “high”
and “low” are more relevant in describing certaituaions and environments. There

are, however, certain principles that govern thesetypes of societies.

High-context cultures are often very traditionatiaoncerned about issues like honour
and shame. In these cultures group harmony is ivgpgrtant and people often dislike

direct confrontation and hence avoid saying a cleaf. Evasion and inaccuracy are

preferred in order to keep up appearances. Bodyukage is very important and people
tend to be evasive rather than to lose face. dwadontext society language is a way of
finding and conveying information and languageas carefully watched because there
is no fear of losing face. People believe in freadi speech. (Rosenbergh 2010)

This means that a courtroom setting can be vefgréifit in the US vs. Japan. In a US
courtroom people such as attorneys, the judge ammksges do not intentionally think

about nonverbal cues that they might be sendingerelving. Nonetheless the cues are
very much present but perhaps not very intentioBéénces are such nonverbal cues,

and two Finnish scholars have through a study shbaithese cues are important.
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Jaakko Lehtonen and Kari Sajavaara (1985) haveedawut a study of speech
behaviour in social interactions amongst Finns. yTlsay that values regarding
appropriate behaviour can be illustrated througivg@rs and sayings that exist in the
society. In Finland there are proverbs like “Listetot, speak little” and “A fool speaks
a lot, a wise man thinks instead”. (Lehtonen & Sagaa 1985: 194) Therefore the
“Silent Finn” has become a popular image both imldfid and in other places. This is
because the threshold of tolerance of silence vdrgm culture to culture. Americans
fill up silences with talk because silence is raétated socially. In many cases when
the Americans talk it is not what is being saidt tisaimportant but the avoidance of
silence. However, in all due respect to Americdres proverb “Silence is golden” is

commonly quoted in America, but not so often Iiogd

As Dennis Kurzon (1998) mentions, maxims and prhoselo not necessarily represent
universal truths (54). In Finland the situationdigferent, since silence is socially
acceptable. Lehtonen and Sajavaara also staténhaany cases, it can be the silence
that contains the most important cues for the nmepoif the message” (Lehtonen &
Sajavaara 1985: 193, 200). In this study it willdh®wn that this is the case: silence

often contains the most important message.

As a theoretical framework for this study | willaudifferent sources for each section. |
will start by analysing the courtroom drama gennd ds conventions in chapter 2. In
chapter 3 | will continue to look at silence asirstrument of power, and | will refer to
William O’Barr’s study (1982) on how silence isenpreted and manipulated in the real
courtroom. In this section | will also cover arsagh as the silencing of women. Here |
will discuss the article “Pregnant Pauses” (1998jtan by Norma Mendoza- Denton.
The model of how to interpret silence by Dennis zur (1998) will be discussed under
intentional and unintentional silence. chapter 4, which is the actual analysis of the
selected material, | will discuss how the theod&sussed in the theoretical part apply
to the characters in the courtroom, i.e. the Judie, lawyers, the defendant and
witnesses. In chapter 5 my findings will be coneldd
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2 COURTROOM DRAMA

It is in the human nature to categorize and clgsslf things. Certain texts that are
original in some way also share characteristich wiher texts, and so they make up
their own genre. Arthur A. Berger (1992: xiii) wertines the importance of genre
studies because “they provide us with insights aldat texts are (or should be) like,
how they are created, and how they function forienmes.” Berger points out that the
genre makes it possible for us to see the conmechetween different texts as of form

and content.

MacCracken (1998: 59) makes an interesting claiat tthe formalization of judicial
processes based on evidence and argument is ssagcpsecondition for the detective
story.” He continues by saying that “detective afives are constructed in relation to
one of the most important self-referential systefnsiodernity: the law.”

Courtroom drama is a genre on its own, since pl&ed out in the courtroom. A
courtroom drama concentrates on finding out theefalispect or the criminal after he or
she is caught. It is all about detection takingcelan the courtroom. In a classic
courtroom drama the reader does not know the ¢wlptil the climax of the story. It is
the opposite of a legal thriller, where the culfien is revealed at the beginning and
the plot focuses on whether he or she will get baudccording to Catherine
Mambretti: (2011) “When you read a thriller, youpext to be thrilled. When you read a

mystery, you expect to be puzzled and then plegssuntprised.” (ccmambretti.com)

There are two main ingredients in a courtroom drahme first is the courtroom itself.

It is almost the main character, and its personaidetermined by the character of the
judge who embodies either justice or injustice. Harsumed Innocenf2005) we
encounter a judge with a dark, dishonest past. jilge’s past catches up with him
during the trial and his ruling is strongly affedtby that. The other ingredient is the
trial: it has to be central to the plot. In mostidcoom dramas the defence team and the
defendant represent the innocent party. The defgnslaarely the guilty, but even if the

case might be such, the defence attorney is alaayie right side of the law.
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Prosecutors are almost always portrayed as thainstl they simply are not very

likeable (ccmambretti.com). They are even portrayed way that the reader will find

them unattractive. The narrator iRresumed Innocen{2005: 174) describes

prosecutors like this: “His courtroom persona, dsve observed it over the years, is
typical of many prosecutors: humorless, relentlbmdly men.” In another episode the
narrator who is also the defendant describes onieofprosecutors, Tommy Molto:

“Tommy is a disheveled mess. His vest, absurd $sffiin July, has ridden upon his

substantial belly and his shirt-sleeves stick tao dut of his jacket. His hair has not
been combed” (2005: 178). These are just a couplestances where prosecutors are
described in a negative manner in this particutaseh

A legal drama is by definition “a work of dramatiction about crime and civil
litigation.” (Wikipedia: Legal drama). This type dégal drama has a subdivision:
courtroom dramas. Legal dramas ignore the fa¢tiost cases are settled out of court.
On the contrary, they emphasize the trial simplgaose a conflict between parties
makes for an interesting story. Legal dramas asad on an obvious injustice or on a
plaintiff or defendant who is unusual or interegtiithis is why the “insanity defence”
occurs more often in dramas than in real life. Daaralso focus on areas of the legal
process that can be dramatic or at least portrageslich. This includes oral arguments
in court. Dramas totally ignore areas like reseiagla written legal brief. (Wikipedia:

Legal drama)

Legal drama as a genre naturally has more dialtigare other genres and a larger cast
of characters too. Courtrooms are filled with a taig of professionals such as lawyers
and amateur characters such as witnesses, theedcewmsl the public. Reading a
courtroom drama requires the reader to be alertaltlee vast cast of characters.

Most courtroom dramas favour the defence, as daadkels in this study. By definition,
if you do not know who is guilty at the beginningy @ courtroom drama, then the
defendant is likely not to be the one. In such secéhe defence attorney is usually the
protagonist. Even when it turns out that the dedemdeally is guilty, the defence

attorney is always someone who abides the law,yaWw&s to do the right thing.
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In neitherRules of Evidencaor Presumed Innocertan the reader know who the real
villain is. In fact, all evidence shows that thecased is the one who committed the
crime. Since these stories are courtroom dramaeg ik another dimension to the story.
The drama in the courtroom is the core of the bdlok,battle between the two parties.
The solution or the discovery who committed theneriis of less importance. | suggest
that is the reason as to why the reader cannotléedno the villain is until the author

decides it is time. The reader is left in the damkil the very last page. Even so, | would
argue that these novels are detective fiction amdecfiction as well as courtroom

dramas. The genres and subgenres overlap.

Courtroom drama is a subtype of the mystery genrerime fiction. The term “crime
fiction” includes the detection of crimes, the dniads and their motives. Crime novels
also share a common structure. First and abovéhale must be a crime, usually a
murder. The murder leads to the investigation wihéetals to the outcome or judgement.
Often the criminal gets caught and brought to qesti

(findmeanauthor.com/crimefiction)

2.1 Silence in Crime Fiction

Even though the novels in this study are courtralbamas, they are, in my opinion also

detective mysteries, because they fit in on therg@son of this kind of literature.

On the question “what is detective fiction?” Charlé Rzepka (2005: 11) gives two
examples when characterizing crime fiction: Chafésken’s (1812-70Bleak House
(1853) and Ann Radcliff's (1764-1823he Mysteries of Udolph.794). He believes
that these novels illustrate three factors thatemsential to detective fiction. In both
these works there is a detective, there is a mydierbe solved and there is an
investigation that solves the mystery. Given thesteria bothRules of Evidencand
Presumed Innocerdan be considered detective fiction or crime fictidhe detectives
are amateurs in the sense that they are lawyershangrivate eyes. However, the

detective in Radcliff’'s novel was also an amateur.
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Rzepka (2005: 11) also draws attention to the flaat neither of these authors give
enough clues to the readers to enable them to Hudveystery on their own, one must
wait until the author provides the solution. Gragtithe reader such information is,

according to Rzepka (2005: 11), for many critiasca@l for the detective story.

Another area to be considered is the human intémestime in general. Mary Evans
(2009: 1) states: crime is “always a topic thatitescattention and engages the attention
of readers or viewers.” Most people would havehimgt good to say about real crime
but crime fiction is highly popular. There is ari@resting contrast in attitude between
real crime and crime in fiction. Leigh Russell (21a writer of crime fiction says that
the interest in crime comes from the basic inteiregfood versus evil. He explains that
all of us are faced with the conflict between ga@wdl evil at some point in our lives.
We can all relate to that. Russell states the ndtiat many of us are aware of namely
that life is not fair but we all long for a just vid. (crimespreemag.com) He states: “It
seems to me that the appeal of crime fiction sbattable to a combination of suspense
arising from the conflict between good and evild éine reassurance of knowing that in
the end some sort of moral order will be restorédrimespreemag.com) Russell also
points out the changes that can be seen in criatierfi Today we do not encounter
heroes like Sherlock Holmes, Hercule Poirot or $ma@. The heroes in today’s crime
novels are flawed. They reflect human nature arabine more believable. The same
applies to the villains who are not always portchgs evil personified, but are damaged
people who even get our sympathy at times. Rusagh that the murderers he writes
about “are as much victims as the people they.Kitfimespreemag.com) He continues:
“Unless | see the world through my killers’ eyecan’t create them as plausible

characters.” (crimespreemag.com)

In Presumed Innocerthe murderer turns out to be the wife of the acdu&he has

murdered her husband’s mistress since she beligivechad destroyed their lives. As
the author reveals the truth, the murderer gaingpsghy even though she is guilty of a
horrific crime. The author himself takes pity orr,hgince she is never put to justice.

Her husband, the accused is acquitted and he @llgeone who knows the truth.
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In the sequelnnocent(2010) the past is catching up with the Sabichd' iams revealed
that the murderer suffers from mental illnessRires of Evidenc€l992) the murderer
is a young police officer who wants to help hisljdee looks up to Mike Stennet, and
somehow he is put in the situation where he kiltsaan for Mike Stennet, who becomes
the accused. This young police officer in his ngiseelieves he helped Stennet, making
Stennet look good. The young officer is killed it@nfrontation and his innocence is
revealed: “The young officer on the floor by theéhHvaom didn’t fire at all. He had his
gun out and thought he was pulling its trigger, louteality he was just screaming.”
(1992: 322)

According to Evans (2009: 3) crime fiction explotée origin of human actions. She
also says that today writer’'s do not think of onlye person to be “the rotten apple in
the social barrel” now they draw attention to tlmadition of the whole social barrel.
Russell (2011) sums it up as the following: “Aset¢ives become less than perfect, and
villains become increasingly three dimensional abtars, there is still a clear line
between pursuit of justice and morally unacceptaigleduct. With moral guidelines
prevailing less in society, perhaps the populaodtycrime fiction is not only more
understandable, but more important than ever ipihgl provide us with a moral

compass for real life.” (crimespreemag.com)

In all kinds of fiction nonverbal communication gesent. In crime fiction every
gesture, nod and glance has a meaning. Silencendasing in crime fiction on many
different levels. Even when silence technicallyaipause, that moment of silence has
meaning depending on the given context. A simplangde of this would be the

following. A lawyer asks his client if he is guilof murder.

Lawyer: Did you do it? Did you kill her?
Client: No. [---] No I did not.

This illustrates how a pause or a silence can wkirkt the client answers “no” and then
he pauses and repeats his “no”. Doing so, he engasakis “no” answer. A simple

“no” would not have the same effect even thoughniganing technically is the same.
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The client could have chosen to be silent all togetnot answering the question at all.
As will be seen in 3.2.2 such a silence would kierpreted as a “yes” even though the
client has not admitted guilt. If the author chaos® put in other nonverbal features the

example may look like this:

Mr. Smith walks towards his client looking him sgfat in the eyes. ‘Did

you do it’, he whispers. ‘Did you kill her? His ey were glued on his
client as if he was getting ready to be confidesteret. His client grinned
looking Smith right in his eyes before he nonchéyawalked out of the

room in silence.

In this example the reader gets many clues asuothanterpret the silence. The words
grinnedandnonchalantlysuggest to the reader that the client in fact ikygand that he
is not ashamed of it either, even though he hassaiot the actual words. If | were to
exchange the wordgrinned and nonchalantlywith smiled and slowly the meaning
would be quite different because then the readerdvoot be certain that the client in
fact is guilty. This illustrates the importanced#scribing nonverbal communication or
body language in a written text. Without these slthee reader would be left in the dark
not being able to draw conclusions, which is th@lpoint when reading crime fiction
at least. The reading experience would be rathendpavithout them.

Sir Arthur Conan Doyle uses nonverbal communicaiiothe Adventures of Sherlock

Holmes. Doyle himself explained:

By a man’s fingernails, by his coat sleeve, by l®ts, by his trouser,
knees, by the calluses of his forefinger and thubybhis expression, by
his shirt-cuffs, by his movements, by all of thésegs, a man’s calling is
plainly revealed. (Pease 2004: 1)

Doyle was perhaps before his time and this quotasicstill relevant. Doyle makes use
of body language when words do not seem enough wiigg to find out the truth. In
The Adventure of the Blue Carbun¢l®891), Doyle makes use of eye contact to identify

the criminal’s real identity.

‘My name is John Robinson,” he answered, with &lsig glance. ‘No,
no; the real name, said Holmes, sweetly. ‘It isvas awkward doing
business with aalias. A flush sprang to the white cheeks of the strange
‘Well, then,” said he, “my real name is James Ryd&oyle 1891: 210)
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As suggested by Doyle, the sidelong glance indscatdée. Susan Quilliam (2005:13)
among others supports the notion that a liar aveygscontact. Doyle provides us with
several examples of nonverbal communication in erifiction. | will look at three
examples. The first example is fronthe Boscombe Valley Mystéiiyst published in
The Strand Magazinm 1891 as the fourth out of 12 mysteriesTine Adventures of
Sherlock HolmegWikipedia: The Boscombe Valley Mystery)

The man who entered was a strange and impressjueefi His slow,
limping step and bowed shoulders gave the appeaecrepitude, and
yet his hard, deep-lined, craggy features and misreous limbs showed
that he was possessed of unusual strength of bodycharacter. His
tangled beard, grizzled hair, and outstanding, pirap eyebrows
combined to give an air of dignity and power to jgpearance, but his
face was of an ashen white, while his lips andcdmers of his nostrils
were tinged with a shade of blue. It was clear éoaha glance that he was
in the grip of some deadly and chronic diseaseoyl@®1891: 171, 172)

It is fair to say that Doyle had an eye for det&tom just a glance at the man’s
appearance, Holmes could immediately draw the csiah that this man was very ll.
A few lines down the page the old man asks Holmleg e wished to see him. As he
did so “he looked across at my companion with diespdnis weary eyes, as though his
question were already answered.” Holmes answersalying: “Yes™, said Holmes,
answering the look rather than the words. “It isldoow all about McCarthy.” (Doyle
1891: 172) Again, his eyes say it all, no wordsevactually needed. Holmes always
draws conclusions based upon people’s appeardndest, studies show that we all do
so, aware of it or not. Quilliam (2005: 13-15) give detailed description of this. In
Doyle’s A Case of Identityhe third of the mysteries printed in Strand Mageaz{1891),
Sherlock Holmes sees a young woman from his winddter a long description of her

appearances he concludes:

From under this great panoply she peeped up inreouns, hesitating
fashion at our windows, while her body oscillatedckwards and
forwards, and her fingers fidgeted with her glowttdns. [---] | have seen
those symptoms before, said Holmes, throwing hgareitte into the fire.
Oscillation upon the pavement always meansféaire de coeur(Doyle
1891: 148)
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Of course Holmes was right and shortly after thdyLim the street laid out her problem
before Mr. Holmes. The woman’s fidgeting with herttbns and her moving back and
forth in the street all suggested that she wasausnabout something. Holmes could
even conclude her problem was a matter of the h&adgeting” is accepted by many
to be a sign of nervousness. Quilliam (2005: 1@aes that fidgeting is a classic sign

for nervousness.

The third example and the most interesting one herwHolmes gives Dr. Watson a
lesson in nonverbal communication. This episodedgiace in the same stofy,Case
of Identity. The Lady has now left Holmes and Watson and Holtells Watson he
found the Lady to be “most instructive” as Watseplies: “You appeared to read a
good deal upon her, which was quite invisible to"nmdolmes answers:

Not invisible, but unnoticed, Watson. You did natokv where to look,
and so you missed all that was important. | carenéving you to realise
the importance of sleeves, the suggestivenessuailihails, or the great
issues that may hang from a bootlace. Now whatdidgather from that
woman'’s appearance? Describe it. (Doyle 1891: 153)

Watson describes what he had seen, mostly the rsolofuher dress and so forth.
Holmes replies: “It is true that you have missedrgthing of importance, but you have
hit upon the method, and you have a quick eye @ow. Never trust to general
impressions, my boy, but concentrate yourself upletails.” (Doyle 1891: 152)

Holmes then continues describing the woman in datal what conclusions they were
to draw from it. Doyle gives us all a lesson in Merbal Communication here. Watson
sees the large picture whereas Holmes sees defaiks.is an important distinction

when interpreting nonverbal signals.

No doubt authors use this knowledge in their wgitiaspecially earlier crime fiction. It

is often up to the reader to notice the detailgrater to solve the mystery. The author is
mostly kind enough to explain these details, uguaifi the last pages of the book. In
film, these details are easier to spot since casnesaally zoom in on the important

details the viewer is meant to see.



20

Now | will continue and take a look at some genetl@aughts on nonverbal
communication and how silence is a function of disse. | will also touch on the
subject of silence and power and the silencing @fnen. In section 3.2.2 | will take a
look at O’Barr’s (1982) study on how silence caniterpreted and manipulated in
court. Following O’Barr in section 3.2.3 is Denrdsirzon’s (1998) model on how to

determine whether a silence is intentional or w@mtibnal.
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3 NONVERBAL COMMUNICATION AND SILENCE

In The Definitive Book of Body Langua(004: 10-13) written by Allan and Barbara
Pease, there are quotations that are meant traleshe importance of body language
in our communication. “Get it off your chest. Keapstiff upper lip. Stay at arm’s
length. Keep your chin up. Shoulder a burden. Fgcto it. Put your best foot forward.
Kiss my butt.” Different studies show different datoncerning how much of our
communication is nonverbal versus verbal. HoweWeg, overall number is leaning
towards 60/40 in favour of nonverbal communicatidhen someone claims to have a
“gut feeling” or a “hunch” it means that the spokeords and the body language do not
match and then we become suspicious of the trutihiat we have been told. (Pease
2004: 13)

Nonverbal Communication is a vast area of studyitrgnot necessary to go through
all the aspects in this study since this thesisides on “silence”. However, Pease
makes an important point that covers all areas arfvarbal communication. Pease
argues that “allgesturesshould be considered in the context in which tbegur.”
(Pease 2004: 23) Of course, this is true of alhaig of nonverbal communication. To
illustrate this point Pease gives the example ofaa sitting at a bus terminal. He has
his arms and legs crossed and his chin down. dtaésld day in winter so this would
logically mean that the man is cold and freezinger&/this man to sit in the same
position at a table listening to someone tryingsédl him an idea, his body language

would suggest that the person is feeling negativejective. (Pease 2004: 24)

Pease also adds that it is important to considgesson’s physical restrictions and
disabilities” when interpreting their body languager instance, an obese person would
not be able to cross his or her legs and womenimgeahort skirts sit with their legs
crossed. (Pease 2004: 25) The question that rensaim®w to interpret what is really
happening. Pease says: “It is all about matchin@twyou see and hear in the
environment in which it all happens and drawingbatade conclusions.” (Pease 2004:
2) Again, the environment or the context is of greaportance. This point is further

strengthened by Searcy, Duck and Blanck (2009: wiiyp explain that nonverbal
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behaviours such as “the shifty eye, shuffling féetsitancy in tone of voice [---]" by a
witness or a defendant are regarded by judges anmglels to be signs of guilt or
untrustworthiness. However, if the same individuahow these signs outside the
courtroom, they may be interpreted as “eccentuendrous, and perfectly appropriate
in their context.” The focus for everybody is tdelenine someone’s guilt or innocence,
sociability is irrelevant as is pleasure (Searay¢cloand Blanck 2009: 43). In this thesis

the courtroom is the given context and it is stipmgfined.

When a person is speaking, he/she uses differgsiqath cues, some intentionally some
unintentionally. Silence may co-occur with othemwerbal means of communication.
For instance, a person raises his/her eyebrowsshsitent. They could be saying “I
have my doubts”. Silence cannot co-occur with spedut it can function as an
alternative device. It is a nonverbal device bltetaon a different role from other
nonverbal devices. These can co-occur with speethlso with silence, as the example
of raising an eyebrow proves. Simply put, we haveesh and silence and we have a
number of nonverbal devices which occur with oneghar other. Silence can also be
unintentional because sometimes people are silgnow meaning anything by it. So in
fact, intentional silence is the right counterpéot speech. (Kurzon 1998: 9-11)

Intentional and unintentional silence will be fuethdiscussed in section 3.2.3.

There has been considerable research done onesileith interpretations ranging from
a hesitation phenomenon to nonverbal communicatiod962 Donald S. Boomer and
Allen T. Dittman carried out an experiment on 2%ladative speakers of English and
were able to draw a distinction between hesitaéiod juncture pauses. The results of
the study stress the importance of analyzing paosés within the context of their
occurrence. Also in 1962, James N. Farr reviewegswa which silence may aid or
disrupt business transactions. Silence not onliteewothers to speak but may also do
the opposite: when unexpected it can cause tersmiohanxiety. (Duston-Munoz &
Kaplan 1995: 235)

This can be related to the courtroom as well. Fstaince, Farr (1962) quoted in

Duston-Munoz & Kaplan (1995: 235, 238) suggests silance is invoked by managers
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in three situations, the first one being when managvish to “encourage subordinates
to reason out arguments before presenting them’saodndly “encourage subordinates
to present their arguments” and also to “increasechance of uncovering emotionally

weighted information”. This is what lawyers do hetcourtroom.

In 1973 Vernon J. Jensen quoted in Hall & Buch(@95: 238-239) wrote that silence
may take on several roles in the communication ggeclt can in certain situations
communicate and shield a full range of emotions sté¢es that silence can be used to
express judgement, continuing that silence may dseaated with thoughtfulness or
even the absence of thought. However, these furcctéome defined by their linguistic
and social contexts. These are functions that bellencountered in the courtroom.
Silence is not always a power tool but can alsicatd thoughtfulness, as Jensen said.
However, a reader is never left in the dark abolbatwype of function the particular
silence has; it is not in the interest of the autiookeep the reader guessing. | am now

strictly referring to the context of the courtro@md courtroom drama.

In 1982 William M. O’Barrquoted in Duston-Munoz & Kaplan (1995: 241) diseass
some of the legal aspects of silence, such asigfiet to remain silent, refusing to
remain silent and silencing the record. He considdence during the trial process and
the numerous ways in which silence can be inteedrand manipulated. His findings
can be used to support the argument that silenaseid as an instrument of power in a
highly intentional way. The study done by O’Bardlvide further discussed isection
3.2.2.

3.1 Silence as a Function of Discourse

Anne Walker-Graffam (1995: 55) states: “Dependingows doing the observing,
silences which occur as part of speech carry differweight.” Walker has shown
interest in how speakers use and perceive silendagdthe construction of dialogue.
She has looked at the two-faced nature of sile@oethe one hand, the speaker needs to

organize thought, while on the other, the hearedsdo put a motive to the silence
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which occurs in speech. Walker made a study ofitlgressions of witnesses that

lawyers form during legal proceedings. She fountlitbat hesitation takes on different

forms which have different effects on the heared that hesitation is often a feature
that is misunderstood by attorneys, and also thatreess who pauses before answering
a question is subject to negative attitudes.

Walker refers to a manual for lawyers by Barist 18P quoted in Walker-Graffam
(1995:56) where defence lawyers give the followimgtructions to their clients before

they are brought to the stand to be questionetiéppposing counsel:

1. Do not answer a question you do not understand.

2. Talk in full, complete sentences.

3. Do not answer a compound question unless you atairteghat you have all
parts of it in your mind.

4. Never express anger or argue with the examiner.

5. Think before you speak.

All these instructions show the value of silencbeey also show that a witness may
need time to consider a question before answetiagd plan what is to be said. All

emotions are also prohibited. It is curious thotig#t, even though these instructions
are present, silence is given a negative attrib@eme lawyers claim that it indicates
that the witness is thinking up a lie, and thatrexie slowness is unconvincing.
(Walker-Graffam1995: 57) | have found in this stutiat defence lawyers are in fact
very pro silence. Even during pre-trial interrogas defence lawyers stress the
importance of silence. IPresumed Innocenf2005:192) the defence lawyer, Stern,
drags out his client from the room in order to ¢jhien, when merely telling him is not

enough.

3.2 Silence and Power

There are many ways of defining power. Janet Holare$ Maria Stubbe (2003: 3)

define it in a following way “Power is a concept ian includes both the ability to
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control others and the ability to accomplish orggsils.” Language is a crucial means
of enacting power and also very important when tansng social reality. Holmes and
Stubbe’s research on power in the workplace lethtte conclude that status alone is
not the only source of power. Relative power needbe assessed not only in the
particular social context in which an interactiakds place, but more particularly in the
specific discourse context of any contribution. IrHes and Stubbe’s research is based
on material gathered from various workplaces in N&saland. This includes board
meetings and personnel meetings on the factoryr.fldbeir analysis showed that
despite these various settings, talk amongst peoptdves the dimensions of power.
Every interaction involves professional status anthority in relation to others. They
argue that all interaction in a workplace involyesver. (Holmes & Stubbe 2003: 4-5,
165)

The workplace in focus in this study is the cowtrowhere power is very much part of
the interaction between the people within the cewatis. Holmes and Stubbe focused
on talk, i.e. what was being said in different emters. In this study the focus is on
what is not being said, or what is being said whenactually uttered in words. This is
equally important as “talk” in establishing poweatgerns. Power structures are in other
words reflected by silence. The person who hagsitf to speak in a certain situation
and the person who is doomed to listen show whath@apower in that situation. In a

courtroom setting, power is often used to sileraapbe.

As Holmes and Stubbe (2003: 4-5) explained, thmiop of a dominant group is
regarded as the objective opinion and their rutescansidered to be the relevant ones.
The rules of other groups are excluded. Those vave no power have to remain silent.
This is a silence that is forced upon an individaad he or she has not chosen to be
silent. The workplace is rather similar to the ¢mom in which there is also a group
with more power than others. The judge and the déagvglearly have more power than

the accused and the witnesses.
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3.2.1 Silencing of Women

The term “powerless speeckierives from a study of differences between malké an
female witnesses. As may be guessed, the ternieagpl women and its counterpart
“powerful speech” applies to men. O’Barr refersRobin Lakoff who has studied
differences in women’s and men’s speech. Lakoftalisred there are actual manuals
available in court that explain how women witnedseisave and hence how they should
be treated differently from men. One point in thenmal states the importance of being
extra courteous to women and to avoid making themAccrying woman, even though
she is lying, does no case any good. Further paiete made that women are prone to
exaggerate and make their testimonies sound irdeedvioreover, it was mentioned

that women tend to avoid a direct answer to a damgaguestion. (O’'Barr 1982: 61-63)

Intrigued by this Lakoff made a list that describe@tures of women’s language.
O’Barr took those features and carried out his stuay on women’s language in court.
His findings were that so called women’s languages weither characteristic of all

women nor limited to only women. His conclusionsrevéhat the issue of powerless
language was more a feature concerning socialssthain of gender. However, more
women did speak so called powerless language tlegmsince men tend to have higher
social status than women. It can be mentioned tthiatstudy was done in courts in

North Carolina. (O’'Barr 1982: 69-71)

Women are often portrayed as speaking powerlesgusge, especially the typical
secretary in a witness stand. Of course, the segreloes not have the same social
status as the defendant often has, or the lawmydtrdsumed Innocerf2005: 247-253)
we have an example of this in Eugenia Martinez,ftimmer secretary of the accused.
Her testimony is followed by another woman, a ladgll Mrs. Krapotnik, who “refuses
to answer questions and narrates free-flow.” Theckjation of her testimony is also
typical female, according to Lakoff's study. (O’'Bdr982: 63) Also, the description of
the women’s physical appearances is describedmaraner that it is obvious that they

are not women of high social status. “She is hdaagemed and garishly made up. Her
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hair is reddish, teased out so that it stands dikéhrub, and her jewellery is thick.”
(Turow 2005: 253)

Does the style in which the witness speaks haveemprences for the trial? O'Barr’s
(1982: 74-75) study showed, that the jury was fagsurable of women and men whose
language consisted of powerless featuresPresumed Innocerf005: 252, 254) Mrs.

Martinez is caught up in her own lies and Mrs. Kiayk is forced off the witness stand
since nothing she said was relevant. Both chamaes silenced. Their testimonies
were relevant and they did have the information Wes needed for the outcome of the
case. However, the author chose to belittle theakenthem “powerless” in speech and

through different nonverbal cues make them unbabkand silly.

In Rules of Evidencgl992) the main character is a man with powerfafleage and a
man in a powerful situation who is instantly be&dvby the jurors and has a great
impact on the outcome of the trial. The man in ¢jpass Raymond Horgan the third.
The author even gives him more credibility by ggvinim a suffix. He also describes
Horgan in a very different manner than the womeesvipusly discussed: “Horgan’s
hands are folded. In his blue suit and finest mublanner, he looks serene. All his
beguiling charm is present; his candor. His grafifitone is reduced one marking on the
volume register in an effort at understatementd9@ 259) The author emphasizes that
this man will tell the truth with the wordsereneandcandor.This is clearly a strategy
form the author to overdo the descriptions of eaclvidual. It turns out that in fact,

this man is not very truthful at all. Nevertheletb® point has been proven.

Mendoza- Denton (1995: 52-53) lists research cdoigt in the 1970’s and 1990’s on
differences between men and women in interactitwe. first study to be mentioned is a
study that was conducted in the United States (1®y5Candace West and Donald
Zimmermann on conversational interaction betweensttxes. Their findings were that
men interrupted women more often than they inteedipther men and also more often
than women interrupted both women and men. Zimmerraad West drew the

conclusion that men are more likely to show domigaand power in conversation.

Another study mentioned was carried out in 1978hynela Fishman, who found that
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topics introduced by men were successful 96% of tilme while women'’s topics
succeeded only 36% of the time. Today, about 30sykder, these findings are not
extraordinary at all since most acknowledge th¢ tiaat men tend to show dominance

in conversation.

This being said, the results are not consistemh fome study to the next. Researchers
Deborah James and Sandra Clarke (1993) cited indbkenDenton (1995:53)
compared similar studies and found that some stuslfen show that women interrupt
men more often than men interrupt women. This gnobarises when groups are simply
divided into “male” and “female”. One has to examthe details: women derive from
different ethnic groups, age populations, and ggalgcal backgrounds, and in some
studies the only thing the women have in commdhes sex. Another factor that needs
to be taken into account is the language behawuthin contextualised settings. This is
why the circumstantial details surrounding thesgstare of importance.

In a setting outside the courtroom it would be redtio expect that women would
interrupt men more often than men would interrutmen. The setting being the
courtroom where we presume that the woman is ont@ess stand, the situation is
reversed. From Robin Lakoff (O’Barr 1982: 63) warleed that women seldom get
straight to the point especially if they are in iagriminating situation. Under these
circumstances men do interrupt women since theylamieng to withdraw a specific

answer from the woman.

Norma Mendoza-Denton (1995: 53) took silence issni@sconsideration among other
issues when analysing the Hill-Thomas hearings fd#81. Anita Hill, an African
American professor, accused Clarence Thomas, danaAfiAmerican Judge, of sexual
harassment. The hearings evoked a debate concessings of race, gender, sexuality
and power. The public was outraged at the Senatieidty Committee’s treatment of
Anita Hill. In particular many women believed whesatching the hearings that Anita
Hill was treated unfairly. Many factors contributedthis public opinion, and Mendoza
-Denton discusses a few of them, namely the rapedHiterrogation style, questions

with unwarranted presuppositions, topic shifts atite avoidance of verbal
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acknowledgement. Her variables for the analysisewgap length, simple yes/no
questions versus tag questions, concise answergngel of topic and
acknowledgements. However, gaps between questidiaaswer (and the other way

around) were also very significant.

Mendoza-Denton found that after many of Thomasisestents the senators employed
longer gaps. This made it possible for his wordsstok in” and to show the audience
the weight of his words. After Anita Hill's statemts there were shorter gaps to give
the impression of them being of less importance qiestions given to Hill were made
rapidly, giving her little time to think, and whehe senators found themselves in an
uncomfortable situation they simply shifted topMendoza-Denton explains that “a
careful record of topic changes can help determine controls the structure and nature

of the information in the discourse setting.” (Mead-Denton 1995: 58)

This was also discovered in the analysis, afteddiger by his line of questioning had
gotten the witness to say what he wanted, he stlef®e statement’s importance by
being silent, and so the words would sink in tontiads of the jurors. However, there
were instances where a lawyer would be silent,nasot comment on the witness’s
words, just to show they were not dignified with answer. This example from
Presumed Innocenllustrates this. Doctor Kumagai, an expert withessthe stand is

cornered by the defence lawyer and says:

‘Do you accuse me, Mr Stern?’ It is some time befStern speaks. ‘We
have had enough unsupported accusations for omg’ ¢es says. Then,
before resuming his chair, Stern nods in the dwacbf the witness, as if
to dismiss him. ‘Doc-tor Kumagai’, he adds. (20837)

The way in which the questions were asked alsoeplaysignificant role. Thomas was
asked simple yes/no questions in contrast to Kdilp was asked tag questions. Tag
guestions consist of a statement followed by a tijpesand hence can be a way of
introducing assumptions. Here follow two examplesrf Mendoza-Denton’s study of

the ways in which Thomas and Hall were questiofdgk first example is an extract
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where Hall is being questioned. The way in whiahité Hill was asked the question

gave the impression that she was struggling withdstimony.

(1) Specter: Professor Hill, you testifiedttilau drew an inference that Judge
Thomas might want you to look at pornographic filrbst you told the
FBI specifically that he never asked you to watble films, is that
correct?

Hill: He never said, “Let’'s go to my apartment andtch films or go to
my house and watch films.” He did say, “You oughsée this material.”
Specter: But when you testify that, as | wroteatvd, “We ought to look
at pornographic movies together,” that was an esgo@ of what was on
your mind —

Hill: That was the inference that | drew, yes, witls pressing me for
social engagements, yes.

Specter: That's something he might have wantedtgalo but the fact is
flatly, he never asked you to look at pornographavies with him.

Hill: With him? No he did not. (Mendoza-Denton 1996)

The second example shows how Thomas is questicarat,how it seems that he

performs with ease:

(2) Hatch: Did you ever say to her in words or sabse something like:
“There is a pubic hair in my coke”?
Thomas: No, Senator.
Hatch: Did you ever refer to your private parts donversation with
Professor Hill?
Thomas: Absolutely not, Senator.
Hatch: Did you ever brag to Professor Hill aboutirysexual prowess?
Thomas: No, Senator.
Hatch: Did you ever use the term “Long Dong Silver’conversation
with Professor Hill?
Thomas: No, Senator.
Hatch: Did you ever have lunch with Professor Hillwhich you talked
about sex?
Thomas: Absolutely not. (Mendoza-Denton 1995:57)

As seen from the above examples, Thomas did nat taput much effort into his
answers, and since he was the accused party, heotlltave to offer any explanations
just denial. The lawyers asked him leading questitiat had a “correct” answer. Hill,
on the other hand, had brought the charges andedeedmake her position clear by
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providing a great deal of detailed information ierhanswers. The lawyers asked
questions that contained false assumptions antlestiad to elaborate her answers to a
greater extent than Thomas, who provided only s@ainswers. (Mendoza- Denton
1995: 55-59)

Pauses after Thomas’s testimony played an imponale He received positive
feedback throughout the hearings, something thatnea given to Anita Hill. The third

example illustrates this when Thomas is being doiesd:

(3) Thomas: Senator, there is a big differencevbeh approaching a case
subjectively and watching yourself being lynch€&dere is no comparison
whatsoever. (gap: 2.36 seconds)

Heflin: Ah yes (sighs) (gap 1.12 seconds)
Hatch: | may add that he has personal knowledgehisf aswell, and
personal justification ... for anger. (Mendoza-Deni®95: 60)

The senators or the lawyers give Thomas'’s statemeind weight by providing two

long silences. The senators also provide acknowledgt of his statement by nodding
thoughtfully when being silent. Senator Hatch eweterrupts the hearing only to

provide extra positive feedback. The case was dqo@epposite for Anita Hill, because
whenever she made a statement that was good, atee quickly changed the topic.
(Mendoza-Denton 1995: 60) Robin Lakoff (1995) expain her article “Cries and

Whispers: The shattering of the Silence” (Hall &dBoltz 1995: 27) that topic change
and “interruption in conversation is encourageddng encourages, power imbalance.”
So, whenever the lawyers noted a shift in powear=d to their disadvantage they
interrupted and changed the topic, hence gainil bee power. This feature was also

present in the two novels discussed in the anapgsis

There were many silences in the study on the Thddilashearings, and Norma
Mendoza- Denton draws attention to the silence edpe who were not allowed to
speak, such as expert witnesses on harassmenher lohrassed women. As been
shown, silence occurred as positive feedback tanEsts statements. Mendoza-Denton
also discusses in her study the silencing of “Blackmen’s experiences within the
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larger feminist enterprise and the silence of Hilhose narrative was constrained by
socio-political forces that had already decided st must speak” (Mendoza-Denton
1995: 64)

Robin Lakoff (1995) writes about women in publiseburse, which includes all kinds
of talk in public settings, for instance court rarhakoff states that over the past years
women have begun to achieve true public “desilagicim the O.J. Simpson murder
case the chief prosecutor was a woman, Marcia C@ldek was known as being both
sharp and aggressive, but the media chose to fatireeras a womamather than as a
prosecutor. She was regularly called a “bitch” bglencourtroom observers for simply
doing her job. The defence lawyers did the samagthiithout drawing attention. The
media also discussed Clark’s appearance in caertier skirts too short? Is her hair too
curly, her red suit too red? Here we suddenly reelange in power structure. What
happened when the woman is in a typical male peeation? (Hall & Bucholtz 1995:
30) In the novels in this study there are two exaswf such women. This will be

discussed in the analysis part.

3.2.2 Interpretation and Manipulation of SileneeCiourt

In court, interpretation is central. The mere exqise of a court relies on the fact that it
interprets “the issues that bring people beford@Barr 1982: 97). The court decides
which side wins; it interprets the case laid befoteand overrules all other
interpretations by other individuals. This is thargd scheme of things. One can break
this down into smaller parts and say that witnesstespret the past, their recollections.
Lawyers interpret the facts laid before them; tregpening remarks as well as their
summations are interpretations they hope will beepted by the jurors and judge. The
jury interprets everything said by witnesses andy&s. It decides on whose

interpretation they interpret to be the right one.

O’Barr (1982: 98) points out that silence raisegdgions like: “Why is one witness
slow in responding and why does another not respbadl?” O’Barr (1982: 98) set out

to discover how “the court as an institution and ifdividuals who make it up attempt
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to influence and manage the meaning of silenceshadll briefly look at his findings

within the American system.

Every defendant has to make a choice whether tdytes to remain silent. If the
defendant testifies, they expose themselves tos@wamination. However, if the
defendant chooses to remain silent this “shall areaite any presumption against the
defendant.” (O’Barr 1982: 98) This means that dedendant chooses to remain silent,
it should not be interpreted that the defendantdoasething to hide. The lawyers must
abide by this. However, the interpretations tha&etplace in the minds of the jurors
remain unknown. The jurors are warned about thig, dome may still consider the
silence of a defendant as something negative, aveign of guilt. (O’Barr 1982: 98)

O’Barr (1982: 99) shows how the court may sometimespret ano answer as ges

O’Barr (1982) refers to the case Tfie People of the State of Illinois v. IsabellatiNgt

al. In this case Isabella Nitti and Peter Crudelle eveharged with the murder of
Isabella’s husband Frank Nitti. Crudelle remainigehs through most of the procedure
but did utter the words “bullshit” when he heardvhbe supposedly got rid of Frank
Nitti's body. Mrs. Nitti was Italian and hence had interpreter, who asked her if she
had killed her husband. Mrs. Nitti's answer was:H&tever Charlie said, that is true.”
The “Charlie” Mrs. Nitti referred to was her sonh&lie Nitti. He stated that both his
mother, Mrs. Nitti and Mr. Crudelle had in fact rdared Mr. Nitti. The situation now
was that Isabella Nitti and Peter Crudelle haddestied that they had killed Mr. Nitti.
The court allowed this to be admissions of thehtaftthe accusations. An admission is
different from a confession where the accused admiilt. An admission is “a
statement by the accused of a pertinent fact, as fdat in connection with other facts
tends to prove guilt.” Both Mrs. Nitti and Mr. Gtelle were convicted, but on appeal
their convictions were reversed. The meaning &f silence was further explored by the
appeal court. (O’ Barr 1982: 99)

The court pointed out that silence under such oistances as in the State v. Nitti case
is not to be regarded as evidence of guilt but t&thdoe used to give meaning to the

reply or lack of a reply from the accused.” The rt@stablished that an accused person
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who had been given the opportunity to deny any satton would be expected to do so,
unless the accusation was in fact true. The cauthér took into consideration the
context in which the accusation was made. Unlessvitness or person in question was
not on the witness stand it was less likely thabhshe would shout out their denial.
(O’ Barr 1982: 100)

In this particular case the court decided that adegopportunity, had in fact, not been
given to the accused to deny the accusations. itfjte¢bull shit” by Crudelle was
simply a reaction of how absurd he found the adewsaThe court also said that the
defendants had not fully understood the situationshich they were silent and hence
their silences were not voluntary. (O'Barr 1982:010This example shows how
important silence is and how much power it holdg. i@ing silent the couple were
acquitted. If they had claimed to be not guiltytéal of being silent the outcome could
have been very different. This shows that silerare also be used by the defendant too
as an instrument of power. In the Nitti case ithieyever, difficult to say whether the
accused couple understood the power they withloeldhether they were saved mostly

because of luck and the law that interpreted sikEnce in their favour.

O’Barr (1982: 101) continuegd] counterpoint to the right to be silent is to refiis be
silent in court.” An accused person may chooseetoain silent but cannot speak up
when he or she chooses. Court etiquette and vakemad procedures decide when a
person may speak. O'Barr draws attention to yethsmrocase where one defendant,
Bobby Seale, on several occasions refused to resi&int. Seale was charged with
conspiring to cross state lines and start a riet.wds on many occasions cited by the
Judge for several counts of contempt of court. lds sentenced to four years in prison
for this alone, not including the actual crime hasveharged for. It would be logical to
think that Bobby Seale started a riot in the caantn considering the harsh punishment
he was given. Below is an extract of one of theasmns where he held the court in

contempt:
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Mr. Seale: | have the right to stand up and speaky own behalf, | do.
You know that.

The Court: You know you do not have the right teapwhile the Judge
Is speaking.

The Court: | direct you, sir, to remain quiet.

Mr. Seale: And just be railroaded?

The Court: Will you remain quiet?

Mr. Seale: | want to defend myself, do you minieéage?

The Court: Let the record show that the defen@aatie continued to
speak after the court courteously requested hirart@in quiet.

(O'Barr 1982: 102)

These remarks and others similar to these resuit&kale’s being bound and gagged
and taken from the courtroom and cited for conteofptourt. O’Barr maintains that
this shows the power that the court held throughjuldge to demand silence and punish
all who do not obey. This treatment can also bddwe=d on lawyers and spectators
who do not obey the rules of the courtroom. Thertcellows that it clearly interprets
silence and that it has a meaning. In this casedhet says that silence means respect
for the court and the legal system. (O’ Barr 198@2) In this case the accused was
gagged, which is a very effective way to silenegean. Moreover, the court did not take
the context into account as they did in the Ni#ts& where it was said that since the
accused couple were not on the witness stand, wheeg unlikely to shout out their
denial. In the Seale case the accused was noteowithess stand and he did shout out
his innocence. Evidently silence would be the rigbproach when being accused of a
crime. Also, no one took into consideration thas tman was in an unfamiliar setting,
he was one of the “non- regulars” (Searcy, DuclanBk 2009: 50) unaware of the rules
and codes within this context. In this case, thertcosed an enforced silence as a very

effective instrument of power.

Silencing the record is another way to remove aarkras though it had not been made.
A lawyer may want to remove a part of a witnesstiteony and so ask the judge to
strike it from the record. If the judge agrees heslee will instruct the jurors to forget

the remark. The record has been silenced as tmdtier but the official record contains
the remark and the objection. (O’'Barr 1982: 102jslsomewhat absurd to think that
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members of the jury will forget something that lhe&n said when instructed to do so.
The remark may become even more interesting t¢utioes, who may find themselves
thinking about it and discussing the matter amorthsimselves. The meaning of
silencing the record from a strictly legal pointwaéw is that the remark that is struck
out cannot affect the verdict in any way. O’'Bar®&2: 102) takes a neutral stand and
says that whether this affects the minds of jurynibers one does not know. | would
argue that one does know. Of course the jury capobtaside comments they have
heard since it is not in the human nature to dorees situation when a judge silences

the jury will be discussed in chapter 4.

O’Barr continues by looking at silence during thaltprocess. He asks questions such
as “What does it mean when a witness is slow tavansr generally reticent?”; “What
meaning lies in the behaviour of a hesitant witnem®ful thinking in order to report
recollections faithfully OR cautious planning tdfecate a false version?” (1982: 104)
Very recently there was an episode of a new TVesd&evenged011-2012)on TV.
One scene was from a trial where an innocent mdalssly charged with numerous
crimes. His best friend, one of the people frantimg, is put on the witness stand. He is
asked to tell his side of the story and he teksadburt of an insider job, a man who has
among other things laundered money in the firm. Tdoeyer asks him who that
particular man is. There is silence as the accussperately looks at his supposed
friend on the witness stand. The witness looks lzdke man. There is a long silence
until he finally points a finger at the accusedisgyhat is the man. This silence was not
a sign of “careful thinking”, but a very effectiglence to emphasize the man’s guilt.

Most TV series uses silence in this way.

O’Barr (1982: 105) speaks of silence that belormga person and also silence that is
part of the communication system. Other silenbessays, may be difficult to assign a
certain place. He explains that the time betweequeastion and its answer or the
opposite, between an answer and the next quessia@alled “response lag”. This time
the lag is broken either by the person who answergjuestion or the person who asks
the questions, in this case the lawyer or the w&ndhis is ambiguous in that it is

difficult to determine whether the silence is paftthe next person’s turn to talk or
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simply a moment where the speaker may choose toncenspeaking. This can be

interpreted differently by the persons involvedeTallowing example illustrates this:

W: ...and | looked around, and they was [sic] behel

W: Then

L: Did you say anything to any of those fellowslat time about you
taking part in robbing the Fast Food Store?

W: No.

(O’Barr 1982: 106)

The words “Then”and “Did you” were spoken simultaneously. The witness clearly
thinks he or she is expected to continue speaklowever, the Lawyer thinks he or she
is supposed to continue since in fact, the witress stopped speaking in such a place
where one easily can interpret the silence in sualay. (O’'Barr 1982: 107) The lawyer
can be assumed to be well aware that the witneptaming to continue his or her
testimony but the lawyer sees an opportunity termipt and lead the testimony in a
desired way. If the lawyer was a defence lawyee, tstimony would certainly be
rehearsed and such an occurrence would not bekaly.liSince the lawyer and the
witness speak simultaneously the lawyer is crossnening, and hence the testimony is
not rehearsed. This would also support the idetattielawyer is anxious to take the
testimony in a special direction not letting theéness explain matters so that it would

be damaging to the case.

A response laghould not be mistaken forpause A pause is an ambiguously assigned
silence. In some cases it is clear that a sileet@nigs to one specific person, and then it
is considered to be a pause. At the same timepitager to mention pseas well. A
lapse is a period of public silence caused by sseer bench conferences. (O’ Barr
1982: 107) The differences between these become modent when reading a novel

for instance. The author does want the reader davkmhat kind of silence is used.

Because there are many kinds of silence, therlgasgaeat opportunity to manipulate its
meaning. In a witness-lawyer exchange in courtrght happen and it can be difficult
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to detect such behaviour. The next example froma@'§1982: 107-108) will show
this:

W: ...l said, ‘What do you want?’ He said, ‘| wantyanoney.’ So |
say, ‘Well, there’s the cash register.’ (2, 7 s&soaf silence)

L: Then what happened? (0, 9 seconds of silence)

W: Then he caught the gun on the boy, the boy wasdf obstinate
about trying to go in my cash register. So intéelibit | said, ‘Do
what the man tell you to.” He had a pistol. Andrtline, he, he still
kept the gun over the boy and, uh, he ran overdaash register.
And he unloaded all that was in there. (1, 4 sesaidilence)

L: Then what next occurred? (0, 5 seconds of sdenc

W: Then he was still at the counter.

The lawyer requests the witness to continue anithesavitness does. In doing this, the
lawyer wants the witness to interpret the secoridslence as his own pauses and the
witness accepts this suggestion. This is a clewasr @ encourage a witness to keep on
speaking. These possibilities of manipulating thestean and gaining a desired

interpretation of silence exist for both lawyerslamitnesses. It all comes down to the
skills they have to be able to manipulate silercthéir own advantage. (O’ Barr 1982:

108) Lawyers are more inclined to manipulate sushlemce than the average witness
would be.

A lawyer who puts his own witness on the witnessmdtcan for instance say: “Take
your time and tell us as best as you can rememierBarr 1982: 108) Such a
statement will undoubtedly soften any silence fritva witness when telling his or her
story. Conversely, a lawyer may also show his erdiegust and disapproval by his or
her tone of voice when a witness from the oppaside refuses to answer a question or
is slow in doing so. A lawyer might say somethiikg Ithis: “Your honor, let the record
show that on repeated occasions this witness dicam®&wer the questions put to him
when he was courteously requested to do so.” (®’'BaB82: 109) Again, the lawyer
draws the attention to the silence of the witnes$ @early he is directing this not only
to the judge but to the jury. A lawyer can cleveattythe same trick in his summation by

saying:
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‘Ladies and gentlemen of the jury, you saw beformu ythat every

opportunity was given to this witness to tell hexsion of the facts. He
said very little. Sometimes nothing at all. | sugfg® you that there is a
very good reason why....’

(O'Barr 1982: 109)

In this instance the lawyer serves a plate fultdlofibt to the members of the jury. The
lawyer points out that they must haseenhow this witness refused to answer; they
must have seen it with their own eyes. The lawyestntourteously points out that
every opportunityvas given to the witness to tell his or her varsid what happened.
The lawyer takes it as far as to suggest why thteess behaved in such a manner.
Considering the members of the jury being ordirzegple, they most certainly can be
manipulated to think the lawyer, who is an autlypmust be right. In court, it is fair to
say that lawyers are very busy interpreting silenimetheir advantage and are fast in
establishing their interpretations as facts, eveugh there may not be any truth in it.
They construct meanings to silence that may noh evast. A “reticent witness” is a
dream scenario for any lawyer, because he has faege to interpret the witness’s
spoken intentions”. (O’Barr 1982: 109) Yes, to sceméent this is true especially when
the lawyer sums up the case before the jury. Howavehe previously discussed Nitti
case this strategy did not work. It is fair to slagt the outcome of a trial has much to do

with the skills of the lawyers and witnesses, aay\Vittle to do with the law.

The following scenario is described in O’Barr’s 829 110) study. It is a rape case and

the prosecuting lawyer sums up the case as follows:

‘This experience of being here in court was a nadf§icult experience for
this young woman. You saw her embarrassment asigard her describe
how she was raped. Think of how difficult it wasgi to the police and to
tell about it in the first place. Think of what must have been like
when...How wouldyou react if you were in her place?’

The Prosecution is clearly on her side and pleadhd emotions and pity of the jury.
The defence lawyer on the other hand wants to prgerher silence in his client’s

favour, the alleged rapist.
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‘You saw how slow the prosecution witness was $bifie Was it perhaps
because she didn’t know the answers to the quessioa was asked? Was
it because it didn’t happen the way she says? @hgps, because it didn’t
happen at all?’

(O’Barr 1982:110)

The only thing the lawyer has to do is raise reabtndoubt and cast some shadow on
the credibility of the woman. He or she might swrtten doing so. Again, it is a

question of a power game between lawyers.

It is clear that silence in the real courtroom fsressy” thing (O’Barr 1982: 104). Do
lawyers, witnesses and judges use the same s&atéyithe fictional as in the real
courtroom? If silence is used as an instrumeniefgy in the fictional courtrooms, it is
logical to presume that this will be made cleathi@ analysis part. The author wants the
readers to see these strategies because theysargiasto the story, and they want the
readers to draw certain conclusions from them. Il @ontinue on the subject that
silence has got meaning and look at Dennis Kurz¢bt®98) model for interpreting

silence.

3.2.3 Intentional and Unintentional Silence

When a person is given a question they have a elmstween speech and silence. This
choice creates a meaning, in other words, silemsedgot meaning (Kurzon 1998: 25-
26).We will now focus on when a person choosesetonain silent. Kurzon divides

silence into two groups; unintentional silence arentional silence.

According to Kurzon, the silent person has no andwver his silence. He argues that
this silence is caused by psychological reasonss fifight be stuttering, shyness or
embarrassment over the fact that they do not kinevabswer and do not want to appear
as ignorant. The person in question may be woraledut his self-image. Even the
situation in itself may be stressful enough to makg person silent. Such situations
may be close questioning, like at the police statiw in court. Embarrassment and

shyness are relatively easy to detect, and mamg sign display those emotions. They
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may be fidgeting, shifting in one’s place as tocateedistance and avoiding eye-contact.
Some people’s shyness shows in that their facesrad, blushing. This is a situation

that very well might turn up in court and lawyevh experience of it and should be
able to detect such unintentional silence. Thahdéhe case, a good lawyer or judge
may coax the silent witness into speaking by déifiérmeans. The lawyer must narrow
the distance between him or herself and the sigimess. This will make the witness

more at ease and more willing to respond. (Kurz8881 33-36) Reconsider the

example previously by O’'Barr (1982: 110) regardthg rape case, where the lawyer
took advantage of a possible unintentional sileacd turned it against the witness.
Again, it all comes down to a game between the éasy

From TV the public is familiar with the “bad copfmb cop” routine. The “bad cop”
questions the silent witness and tries to scarértitle out of the witness by intimidation
and threats. If this does not work, the “good copies in and the “bad cop” leaves the
room. The “good cop” trashes the “bad cop” saylmggds that he is known for his bad
behaviour and treats everybody like “shit”. He tistarts acting very friendly towards
the witness, might even offer him a coffee or aagi@. (Kurzon 1998: 34) Often both on
TV and in real life this routine works. The questo has to gain the witness’s trust and

find means to overcome the factors to why shy sgaa shown.

Silence can also be unintentional in the way thaahnot say anything” means “I am
not allowed to say anything.” (Kurzon 1998: 40) §'hiould indicate that other sources
have authority and power over the silent persomwibnmess. Such sources may be a
person, persons or a code of honour. Kurzon (1998mentions théomert4, or the
code of silence of the Sicilian Mafia. This “is egpsed as an unwillingness to testify in
court, or to have any official contact with the lawrdties.” This unwillingness to speak
may also show in the witness, that he or she mdfiAgain, these are psychological
blocks that may be overcome by a good interrogdtois is a phenomenon often seen
on TV and also in novels. Even though Kurzon (1998) refers to “psychological
blocks” they are more than that. The person mawahbe afraid of his or her own life
or his or her family. It is more a question of galéservation. In such series there is

often a story concerning witness protection.
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Kurzon (1998: 44) gives three modal interpretatiohsilence. First, the unintentional
silence which means “lI cannot speak”. He dividetentional silence into two
categories: internal silence, which is about wghess (“I will/shall not speak”) and
external silence (“I must/may not speak”). Inibetthe two last mentioned, intentional
silences, is widely used, especially “externalrgit® when a witness feels threatened by
someone. IflPresumed Innocerf2005)we encounter intentional internal silence, where
the accused remains silent knowing his wife isrthederer. He does not want her to go

to prison, for the sake of their son.

Kurzon (1998) also provides a model of how to iptet this silence and he points out
that this model is on a “question-answer routineam institutional, e.g. judicial,
setting”. The model starts with the silent witnbsing asked a question. If they choose
to respond, they signal their presence by answdhagquestion verbally or verbally
admitting they do not know the answer to the qoestisked. The witness may show a
non-presence by verbally stating he refuses to ansiae question or by remaining
silent. If the witness verbally states he refuseariswer, this is intentional silence. If
the witness remains silent, it is up to the questido establish whether this silence is
unintentional or intentional. If it is unintentidnahe questioner can use different
methods in order to get an answer. If the silesdatentional, it should be interpreted

modally. (Kurzon 1998: 44, 46) This is a good maddalse in for instance a courtroom.

Kurzon (1998) takes this further and says that itviportant to establish whether there
is a pattern of silence. To be able to do that,ghestioner must ask more than one
question. If the first question has been answerned the withess does not admit
ignorance, we may assume that the witness in faotvk the answer to the following
question. However, if the witness has not answersdries of questions and we have
ruled out any reasons for unintentional silencehsag psychological reasons, we must
interpret this as an intentional silence. We maguage the witness knows the answer
but refuses to say it. (Kurzon 1998: 49, 50)

With the help of this model we can only draw th@dasion that the silent witness is

hiding information but we cannot know for certaihat this information is, and we can
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only guess. We can for instance draw the conclufiaha person is guilty when he or
she is accused but there is no denial. Kurzon (1998 says that “a denial is more
informative than silence, so silence implicated tha accused admits guilt” but he also
admits the dilemma that “silence is not as infoirgats an admission, so the silent
accused must be denying guilt.” Again this is wiigbpened in the Nitti case referred to
by O’'Barr (1982). The accused’s silence was inwgat as guilt and later overruled,

since silence is not as strong as an admission.

The so-called right of silence is the core of theekican legal system and this fact has
reversed many verdicts. Kurzon takes the exampla chse from 1964 Griffin v.
California. The defendant, known as Griffin, didt testify in court and hence he was
found guilty of the murder of one Essie Mae. He, tiodwever, speak at the hearing at
which he was sentenced to death. The defendantiwdact, seen in the same alley
where the body of Essie Mae was found. The judikttee jury that if the defendant
knew something that would clear him from suspidion did not convey these facts or
evidence, it would be acceptable for the jury tavdconclusions that were not in favour
of the defendant. The judge also pointed out thats up to the Prosecution to beyond
any reasonable doubt prove that the defendant wity.grhe Prosecutor pointed out
that if anybody ought to know what happened todbsae, it would be the person who
was seen in the same alley, the defendant. Thisdwaaturally lead the jury to believe
Griffin was guilty. (Kurzon 1998: 52, 53)

The case was put to the Supreme Court on appealqiiéstion whether the judge had
violated the Fifth Amendment was raised. The cosiolu was that, in fact, the Fifth

Amendment had been violated. It was established tha defendant did have

knowledge but the court should not have commentethe possible interpretations of
the defendant’s silence, not even drawn any attentto them. The court should not
have put this as evidence against the defendard. vEndict was hence reversed.
However, had the jury drawn those interpretatiorthout the court’s help and come to
a guilty verdict, it would not have been reversedhe Supreme Court. (Kurzon 1998:
53) This stresses the importance of the interpogtaif silence. The court tried to use

the accused’s silence against him and it seemedtk. However, the law (the Fifth
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Amendment) gives the accused the right to be silfg must remember that the
accused very well may have been guilty, but in ttése he used silence as an

instrument of power in court. If he did it intentally we do not know.

It is therefore in order to draw conclusions antripret silence according to Kurzon’s
model but one may not say them out loud. This woeddlt in one violating the right to
silence. To interpret this case according to Kulzanodel, we can state that the
defendant, Griffin, had knowledge of the murder. s non-present because he chose
not to say whether he knew anything about it or Hipin fact, he did not know, then his
silence could be interpreted as “I don’t know”. Buhe did know, one could draw the
conclusion that he was either unable to speak lerradt to speak. At this point the jury
might interpret his silence as that he did not kpbacause he did not want to
incriminate himself because he was guilty and treateft it up to the Prosecution to
prove it. Another interpretation would be that @nifknew who was in the alley,
someone he himself knew and did not want to revedhis case the judge pointed out
that the defendant’s silence would naturally bermteted as guilt. (Kurzon 1998: 54) A
formal error, it seems, got Griffin acquitted.

By studying Kurzon’s model, it would not be diffitwo establish whether a silence is
intentional or unintentional. If the silences angentional the general idea is that the
person is hiding something. The problem lies witthia legal world where silence can

have a number of interpretations. Each side treeddnefit from silence and the

prosecution is the side who most often does sduxzon (1998: 58) argues it is up to

the jury to draw their conclusions from their iqestations of evidence laid before

them, the silence of the accused at police intatrog and the silence of the accused in
court.

Kurzon (1998: 58) points out that what happenbkas the noursilenceturns into a verb
to silence(my italics). In these cases, as in many othées]dwsilenceshe prosecutor
and sometimes the judge. This model can be apfai#ite analysis in section 4. It will

of course be a result of a very deliberate movéherauthor’s part. | will now continue
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to the actual analysis of different representatiafissilence in two fictional US

courtrooms.
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4 SILENCE IN THE COURTROOM INPRESUMED INNOCENRND IN RULES
OF EVIDENCE

Legal systems vary from country to country and eatlte proceedings held in court.
This is reflected through the two crime novels thed the material of this study. This
chapter consists of two parts. The first part dbssrand analyses how the court room
is set up in the United States and what codes arasps are used in these courtrooms
hence also in the courtrooms in the two crime revdl will also analyse silence in
these courtrooms and discuss what the rules arBe Hifth Amendment will be
discussed in this chapter as well. | will alsoald®e how communication works in such
a specific context as the courtroom. In the secoard of this chapter | will look at

specific examples of silence carried out by diffeeractors in the courtroom.

4.1 American Courts

There are two types of courts in America, the dppelcourt and the trial court.
Appellate courts do not use juries or hear evidefterefore, in an appellate court,
there is neither a witness stand nor jury box, gnabench is a great deal larger to
accommodate multiple judges or justices. The talrt, on the other hand, is the court
most people are acquainted with through the mealid, the type of court that is

portrayed in the material used in this analysis.

In the American trial court there is a judge whis sin the bench, a raised desk. He has
the highest position in the room. The judge weapain black robe and may use a
gavel to keep order, this too being a way of comigating without words. He is the
only one who can interrupt anyone at any time. @Gtmeust seek permission from the
judge to interrupt others. Next to the bench aeewiitness stand and the desks where
the court clerk and the court reporter sit. Thertoom is divided into two parts by a
waist-high wooden barrier known as the bar. Thédifbatands against one wall and

keeps order in the courtroom. (Wikipedia: Courtrgom
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Searcy, Duck and Blanck (2009: 48) point out tha¢ tayout of the American

courtroom suggests “the theoretical equivalencethefprosecution and the defence as
they are placed in equal distance from the juddes Jury is placed alongside the
proceedings as the spectators are seated alorigsideurt of a football game. The Jury
members are also spectators. When a witness ghter®om he or she is seated in a

spotlight position.

Apart from the parties to the case and the witreessaly the lawyers can literally pass
the bar (court personnel and jury members usualtgrehrough separate doors), and
this is the reason why the term “the bar” has comeefer to the legal profession as a
whole. There is usually a podium between the tvadetawhere the lawyers may stand
when they argue before the judge. The other sideeobar is open to the general public
and there are usually seats for curious spectai®Bkipedia: Courtroom) The
appearance of courtrooms is explained in greatldetaovels. After all, the author is
not likely to assume that every reader has knowvdedlgthis. InPresumed Innocent

(Turow 2005: 224) the appearance of the courtradescribed as follows:

Spectators have crammed themselves into everyrlimedn available

along the public benches. There are four full rafigpress, five sketch
artists at the head. The judge’s staff, his segretad law clerks, who are
not ordinarily present are in folding chairs agaitiee rear wall of the

courtroom, next to his chambers door. Bailiffs, adrfor this solemn

occasion, are positioned at the forward cornershefbench beside the
marble pillars.

The language heard in the courtroom and other legdtings contains many
standardized expressions and set phrases. Thensai@eurt of Nevada has published
a list of phrases on their home page, listing asynas 230 different phrases used in the
courtroom. There are certain phrases that exp@asnands or technical requests such
as “Will the defendant please rise?”; “You havédasted that subject, please move
on.”; “*You may cross-examine, counsel”; “You mayumre, Mr. X. “and “You may
proceed.” (Supreme Court Nevada)The most frequieraise in the novels in this study

is without doubt “Objection, your honour”. Thiseates a more interesting dialogue in
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the novels and at the same time it explains pdrtiseoplot to the readers that might be

overseen otherwise.

Phrases that express a request for informatiomjnag a yes or no answer are phrases
such as “Directing your attention to People’s ekhibne, etc.) in evidence, can you tell
the Court what is exhibit (one, etc.)?” or “Do ysolemnly swear (or affirm) that the
answers you are about to give, touching upon yoadifications to serve as jurors in
this case now before the court, will be the tribie whole truth and nothing but the
truth, so help you God?”. Outside the court, duririgrrogation before the trial, phrases
that request information are: “You have the rightrémain silent. Anything you say
may be held against you in a court of law. You hiéneeright to consult your lawyer and
insure his [sic] presence at your interrogationydti want a lawyer and can't afford
one, one will be appointed to you. Do you undeidtaach and every right that has been
explained to you? Having all these rights in midd, you wish to talk to me now?”
Other expressions used to request information ldmv*do you plead?” and “What, if
anything, did you say?” Requests for permissiondcte “Could we have a sidebar?”
and “May | approach the bench?” The courtroom &sidies these expressions, full of
statements such as “At this time the defence teatsd “Objection, your Honour,

leading.” (Supreme Court Nevada)

Most of these expressions require an individuadgeak or seize speaking. | found in
my study that “Objection, your honor” is a frequgnised phrase when a lawyer wants
to silence a witness. Often the question must tieenephrased. Even so, it evokes the
suspicion of the jury members as to what was soagarg that the witness was not

allowed to say it. The damage is done.

Criminal trial procedures follow a certain patteBoth the prosecution as well as the
defence have the right to demand a jury trial. dricgis cases the jury consists of 12
people and in minor cases it consists of six pedptgh the defence and prosecution
select the jury through a question and answer geoCEhis process is very thoroughly
explained inPresumed InnocentSo in they come, seventy-five people, twelve of

whom will soon be in charge of deciding what hagpenmy life. Nothing special, just
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folks.” (Turow 2005: 226) The narrator continueErfiestine calls sixteen to sit in the

jury box, and directs the remainder to the firairfoows on the prosecution side, from

which the bailiffs have dismissed the spectatorgagreat grumbling, sending them to

form a waiting line out in the hall.” The judge elits the prospective jurors explaining
that they must think of the defendant as innoddataddresses a man sitting in the front
row:

'Mr. Mahalovich. Did Mr. Sabich commit the crimeathhe is charged
with?’, ‘I wouldn’t know, Judge.’, ‘Mr. Mahalovichyou are excused.
Ladies and gentlemen, let me tell you again that @ to presume Mr.
Sabich is innocent. | am the judge. | am tellin ybat. Presume he is
innocent. When you sit there, | want you to looleioand say to yourself,
There sits an innocent man.’ (Turow 2005: 226-227)

The judge is very thorough in explaining that tlalymust think of Mr. Sabich as an
innocent man. He brilliantly illustrates the Fiflamendment in a manner that its

meaning becomes clear. He asks an elderly lady:

'Now, don’t you thin, ma’am, that an innocent persmughta get up there
and tell you it's not so?’ The lady is torn. Shevsahat happened to
Mahalovich. But you don't lie to a judge. She toeshher dress at the
collar before she speaks. ‘I would think so,” slagss ‘Of course you
would. And you have to presume that Mr. Sabichkithe same thing,
since we’re presuming that he’s innocent. But hesdt have to do that.
Because the Constitution of the United States baydoesn’t have to. And
what that means is that if you sit as jurors irs tase, you have promised
to put that thought out of your mind. Because MabiSh and his lawyer,
Mr. Stern, may decide to rely on that constitutiomght. The folks who
wrote the Constitution said, God bless you, sird Bless you, Mr. Sabich,
you don’t have to explain. The state’s got prove guilty. You don’t
have to say a thing you don’'t want. And Mr. Sabgeim’t really receive
that blessing if any of you have it in your mindaththe should explain
anyway.’ (Turow 2005: 227)

Next the judge takes up the matter of publicity had to excuse six people who cannot
put aside what they have read in media. After ttnésjudge, as well as the lawyers are
free to ask anything they can think of. They adeedseverything from what TV shows
they watch to who are in charge of the monthly taeping in the home. This process
is called voir dire and is a “subtle psychological game of figuringt ovho is

predisposed to favour your side.” (Turow 2005: 2Z8 narrator explains what the
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defense is looking for: “We need jurors bright eglouo appreciate the legal standard
and strong enough to forthrightly apply it, peopleo will not convict merely because
they are suspicious.” (Turow 2005: 229) For thiasan the defense aims for younger
jurors. The defense also believes that “they maymioee in tune with some of the
nuances of male and female relations that so digdlayour the case.” “On the other
hand, he has said, older people will have more idiate respect for my past
attainments, my position, and my reputation.” (Mar@005: 229) There are many
details to take into consideration when selectingra. At the end the defence gets to
dismiss ten people and the prosecution six peofteout explaining why. Each of the
jury members bring in their own ideas about the svxayerson shows guilt. This is one
of the reasons why lawyers are very careful dujimg selection, and they try to find

out the values and expectancies the jury membees ha

Evidence is admitted or excluded in advance ofttla. In Presumed Innocenthe
prosecution’s main evidence is a glass found antheder scene with the defendant’s
fingerprint on it. However, this very crucial pieoéevidence is lost and hence cannot
be part of the case. Both sides make opening staismto the jury and judge.
(nolo.com). As seen on TV, the prosecutor oftenrselyy explaining what he/she plans
to prove and why. Phrases heard are “The factsshitw...” or “The defendant will
testify that...” The next step is to introduce a wie and make the witness look
credible when telling the story. The prosecutod wiaw attention to evidence that is
favourable to his/her position. This is carried bytdirect examination. The defence

then cross-examines the witness or witnesses. ()

A lawyer never asks a question he or she doesmaw khe answer to and never lets a
witness surprise him or her. After the defenceoisedthe prosecution can re-examine its
witnesses. When the prosecution is finished presgits case, “the prosecution rests”.
(nolo.com) The defence can also call their own gges and the procedure is repeated
with examinations and cross-examinations. Whendiience finishes presenting its
case, the “defence rests” (nolo.com). The prosecuotakes a closing argument by
laying out the evidence as to why the jury showdtiver a guilty verdict. The defence

also makes a closing argument showing how the ee&lshould make the jury render a
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not guilty verdict. The Prosecutor has the finalravand can again put forward
arguments to why the jury should reach a guiltydictr The Judge might speak directly
to the jury referring to specific laws the jury muensult etc. The Jury then tries to
reach a verdict behind closed doors. In seriousscH® jury must be unanimous, 12 out
of 12 jury members must agree on the verdict. tf tiee jury “hangs”, which means the
case may be retried. If the verdict is ‘guilty’ fuelge may reach a verdict on the spot or
set the sentencing for another day. (nolo.com) @airtrial procedures like the ones
discussed in this section are very much portrayethé novels in this study. Scott
Turow is very thorough when explaining differenbgedures to the reader through the
narrator, the defendant Rusty Sabich, who himsedhi attorney.

A description of the phrases and proceedings incthetroom has now been given.
They are important in the sense that one beconneiidawith the language used in the
courtroom and what they mean as well as the omdewhich things occur. | also

consider it to be important to understand the coarh’s importance to all this, the

importance of context. Searcy, Duck and Blanck @B, 47) discusses this and also
talks about the “courtroom regulars” meaning theggi and the lawyers. The “non-
regulars” are the witnesses and often the defendant

Searcy, Duck and Blanck (2009: 47) continue by &xyrhg that the difference between
these two groups is that the regulars are usdtktodntext, they are familiar with it and
know its rules. The non-regulars, who also incltidejury, are not used to this context.
In addition to that, they also bring in their owxpectations concerning trial procedures.
Often these expectations derive from the televisioartroom or popular dramas. The
authors focus their article on the jury. The dileanfor lawyers is that every member of
the jury enters the courtroom with their own setnofms and expectations that are
formed in a different context or environment, adgdihis to the problem that there is no
normal flow of interaction in the courtroom, thengersations taking place are by no
means equal. As Searcy, Duck and Blanck (2009:s335s: “One person (lawyer)

frames the issues that the other (witness) answighg the frames of reference set by

the questioner.” In other words, the process isirch controlled by the lawyer. The
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lawyers are also aware of the disposition the @ulars are in and take full advantage

of that to win their case.

For the jury it is an almost impossible task toedeiine the credibility of a witness,
watching a staged interview lead by a “regularé(fidge and lawyers). Searcy, Duck
and Blanck 2009: 47) Of course, this is where ndwmalecues come into the picture.
However, the witness and the defendant are alsaeguiars so they behave according
to expectations from their familiar contexts. Atstlpoint it is difficult to say if the
nonverbal signs they show derive from the fact thay are lying or from the possible

fact that they are uncomfortable in the context.

4.1.1 Silence in Court

In court there occur many types of silence. Theyw can silence each other and the
witness, and the judge can silence the lawyers.phinase “Objection, your honour” is
used when lawyers silence each other and the \sitité®vever, the witness can also
silence him or herself by “pleading the Fifth”. Tk&th Amendment is part of the

American Constitution and reads as follows:

No person shall be held to answer for a capitalptberwise infamous
crime, unless on a presentment or indictment ofran® Jury, except in
cases arising in the land or naval forces, or eaNhlitia, when in actual
service in time of War or public danger; nor skally person be subject
for the same offence to be twice put in jeopardyifefor limb; nor shall
be compelled in any criminal case to be a withgssnast himself, nor be
deprived of life, liberty, or property, without dgpeocess of law; nor shall
private property be taken for public use, withoustj compensation.
(FindLaw.com) (my italics)

This amendment to the Constitution of the Uniteat&d deals with the rights of accused
criminals by providing for due process of law, stgtthat no person may be forced to
testify as a witness against him or herself. Nohthe characters in the novels in this
study pleads the Fifth at trial, but in Presumedobent Rusty Sabich remains silent

during pre-trial investigations. (Turow 2005: 154)
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Silence is regarded as more significant in certinations than in others and it is
highly significant in the courtroom or in the fietef law. In Legal Discourse Dennis

Kurzon (1998: 51) talks about the so called “righsilence”. The common assumption
is that when a person remains silent, he or sh&lisg information, and further, since a
direct denial is more informative than silencestsilence must indicate guilt. However,
this works in both ways: silence is not as infolretas an admission either, so the
accused could be denying guilt by remaining sildite dilemma is obvious: silence

can be misinterpreted and therefore there aredtmits on the interpretations of the
silence of the accused. (Kurzon 1998: 51-52) InRimmish system it is simpler. What

you do not say is not taken into considerationmfigersonal experience as the plaintiff.

There are in other words no universal principles.

In the American legal system, where there sometimmes jury who decides on the
verdict, silence is not to be commented on by eifige. If the accused remains silent,
the prosecution usually benefits from pointing gatious interpretations of this fact.
(Kurzon 1998: 57- 58) This is quite contrary to fienish system. Instead, it is the
task of the jury to reach a verdict on the basiewadlence; this could include the silence
of the accused during police interrogation. Thalysis of the material will show how
this is portrayed in the courtroom novels. From 3hbws and novels it is easy to get
the impression that most cases are tried in from jory. This is quite the contrary in

real life where only a small per cent of all cagestried in front of a jury.

Kurzon (1998: 58) explains that in court thereas only the state of silence but also the
act of silencing. The noun turns into a gerund #msl extension changes the nature of
silence. The person who has this power in coutiesudge when coming to his or her
decision. The person affected by it is the persha i not allowed to speak; this person
may change depending on circumstances. For instamdéderature the author may

silence one of the characters or may choose tindgsect speech instead of giving the

original words.
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4.1.2 Representations of Speech and Silence iRittienal Court Room

The novel imitates life; it does not mirror it. &a1973: 1-2) It is important to
remember that descriptions of the legal systemtla@dourtroom differ from that in real
life and that the courtrooms as well as the legat@edings in the novels differ in many
regards. The author may construct his/her own legtings and rules to suit his/her
story. However, authors are known to do researarder to be able to set their story in
an authentic environment. It is also importanteéegkin mind that in this analysis | am

dealing with representations. The aim is to enitgrtaot to find out the real culprit.

The material chosen for this study was written Wy tawyers; therefore | assume that
the legal system and the proceedings depicteceimolvels will be technically accurate.

It should also be noted that the literary style ifiesl the legal proceedings, for instance
the questioning in court. In a real court room kl@yers may ask the same question
thirteen times in order to get the answer he/shgyiisg to receive. In the novel this is

not very likely to happen since the author conttm¢h the lawyers’ questions and the
witnesses’ answers. This type of interrogationas meeded for the story although it is

vital in an authentic context.

The authors do not include every detail in thearystthey simply choose the scenes that
they consider are of importance to the plot as a®llhe dramatic scenes that are meant
to entertain the reader. A new reality is hencatee in the novel. Every detail, such as
a description of speech, is important, and can mbeedismissed as irrelevant. Every
word of a novel carries a certain weight of sigrdfice and hence also every silence
does so. However, this may not resemble the diseoof everyday life. In everyday
life conversations consists of many small wordst thee in fact surplus, this
phenomenon is called tendency. (Page 1973: 1-3) nlovel all these are taken away by
the author, otherwise a novel of 200 pages woulddmsiderably longer and extremely

boring.

The representation of speech in fiction plays apartant role: according to Page it is

the closest “imitation of reality” in the novel.dge 1973: 3) Dialogue brings the text to
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life and is a tool used by the author to createéagernmpressions of, for instance, a
character. Nevertheless, we need to bear in madttis in fact pure imitation. There is
a great difference between actual speech and tewdialogue. One obvious reason for
this is that spoken language is regarded as adieptaspoken form but not acceptable
in a written text. A written dialogue does not neszgily include things such as errors in
speech, repetitions, hesitations and grammaticebnipleteness as a spontaneous
dialogue does. However, the author may choosecrporate such features in his/her
text for a purpose. In spontaneous dialogue thekgvesays things unrehearsed, in
contrast to the author, who very carefully plang thalogue. (Page 1973: 6-7)
Especially in a courtroom dialogue, speech is cdlseplanned, sometimes to withhold
information from the reader for greater suspertsags that would be obvious in a real

court.

Another aspect that has to be taken into considera that the author does not have a
shared context available. The author has to incatpdhe context into the text, which
means that the text and dialogue will be more titahan in real life. In real life the
speaker and the listener are normally in the salameemat the same time and therefore
share the context. Hence dialogue in a novel wiliiore descriptive than in real life. A
third aspect is phonological one: a written textraa represent the variety of speech,
features of the spoken language such as stresgotermlume and intonation. However,
authors do have means of expressing such featutbsir own way. According to Page
(1973: 8-9) the author may use direct statementsidmithe dialogue such as “she
sighed”. Page’s points are particularly relevanthe representation of silence, which is
a feature that cannot be heard in a written textthe author must try to convey this
silence by other means. He says “Silences aredtaticas breaks in speech which the
author may fill by describing different kinds ofHaviours. In other words, the author
fills the silence verbally: “he paused”. The autltan also make use of a series of
suspension points “...”
Troike 1995: 5)

sometimes several lines lofgoyatos 1988: 298, Saville-

In this study where the object of analysis is twavels and not reality, | am dealing

with representations of speech and silence in alypdictional courtroom. The findings
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on whether silence is used as an instrument of pawe in that case how it is used as

such, are based on fictional events, not reathf@t dramas.

4.2 Representations of Silence in Two Fictional Ct&irtrooms

I will now proceed and look at how the strategiescassed in the previous chapters. |
will examine silence from the perspectives of ddfg actors such as the judge, the
accused, the lawyers and the witnesses.

4.2.1 Silence and Power in S. Turowsesumed Innocent

| will begin to see how silence and power is pg@cin Scott Turow’s novéPresumed
Innocent.The plot of the book is that Carolyn Polhemus isni brutally murdered in
her home. The chief deputy Rusty Sabich, also ibgnvs former lover, starts an
investigation only to find he is being framed faarGlyn’s murder. He is put on trial and

the question is whether he has in fact been framnésihe the real murderer.

The author makes it clear from the beginning of tifed what type of judge will be
ruling. He is in no way neutral in this case. Fio$tall, he has a past as a defence
lawyer. The narrator tells us: “The habits of tweyears as a defence lawyer, in which
he regularly manhandled and belittled prosecutodspmlice, have never left him on the
bench.” (Turow 2005: 195) The judge will tend todar the defence as will be shown.
Secondly, the judge shares a long past and pdnipevdth one of the prosecutor’s
witnesses, Raymond Horgan. When Horgan takes #red ghe prosecution does not
handle the questioning very well, the Defence dbjaad the judge tells the prosecution

to rephrase their question.

‘Rephrase it, Mr. Molto. Is it something that thetress would have
expected Mr. Sabich to tell him, based on the wggfseeunderstanding of
his office’s practices?’ | can see that Raymonklaging the impact | long
feared. When the question is as the judge suggd3tenond buries me.
(Turow 2005: 262)

The accused, Sabich, refers to the long friendskiwveen the judge and the witness and

explains the implications of it. This is the onhstance when the judge is helpful to the
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prosecution. He does, on the contrary, on sevedsons silence the prosecution. The
prosecution wants to put one of their prosecutérs,Molto, on the witness stand, but
the judge refuses to do so. The judge is afraitl Mato will reveal something about
the B-file, which incriminates the judge himselfe liso silences the defence more than
once for this specific reason. “I do not wanna barim any more about about that file”
and "move on to another area of inquiry, becausavie not heard near enough to let
you go chasin that hare all over the courtroorthet time.” (Turow 2005: 295, 359)

The hare refers to the B-file.

In this particular novel, the judge plays a centodé in the plot and the outcome of the
story. At the beginning of the trial the judge eipk the right to remain silent to the
jury. He explains to the jury that they must thofkkthe accused as innocent, that it is the
state or the prosecutor who has to prove withoasarable doubt that the accused is
guilty. He directly tells the jury: “Ladies and gamen, let me tell you again what you
are to presume. Mr. Sabich is innocent. | am tlggy | am tellin you that. Presume he
is innocent. When you sit there, | want you to laver and say to yourself, there sits an
innocent man.” (Turow 2005: 226- 227) The trialteys is being explained for the

reader. These are the actual rules in real lifeianilis piece of fiction.

The judge goes on asking a member of the jury: “Nimnw’t you think, ma’am, that an

innocent person, oughta get up there and tell {ysinot so?” The jury member does
not know how to answer this correctly but sayswduld think so.” The judge simply

responds to her that it is natural she would say bt the fact is he does not have to
testify at all. The judge explains: “Because thengibution of the United States says he
doesn’t have to. And what that means is that if giuas jurors on this case, you have
promised to put that thought out of your mind.” (@w 2005: 227) The judge has in a
very strong and deliberate way told the jury hovinterpret the potential silence of the
accused or the defendant. This clearly resulthénjary’s sympathies for Mr. Sabich,

the accused who declares: “The divorced schoolaraabtually smiles at me as she
takes her seat.” (Turow 2005: 232) The schooltaaishene of the jury members. The
judge has in so many words told the members ofjuhe to regard the accused as

innocent, and to interpret his silence as innocence
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Throughout the trial both the prosecution and tbéeice objects to questions being
asked by the other. In these instances it is upgqudge to sustain the objection or to
overrule it. In these instances the judge has pawer the jury to decide what they can
take into account and not. For instance, the prdseasks a witness a leading question,
which is followed by an objection from the defentarren, the judge, corrects Nico,
the prosecutor, in front of the jury: “The questiwas clearly improper, Larren says. It
is stricken and the jurors are ordered to disregdr{iTurow 2005: 248) In this instance
the judge also silences the record. This particglestion from the prosecution was a
deliberate move from their part, even though theyrewvell aware that it would be

objected to and overruled.

At another instance the judge threatens to strikerass-examination on a certain
subject regarding a certain piece of evidence. jilge does this because he is afraid
that his past as a corrupt officer will come outr Ehe reader this is not clear at this
point in the book, but becomes clear as the stoojves. At the end of the trial the
judge dismisses the case because of poor evid€hizeruling comes as a surprise even
to the defence. (Turow 2005: 281, 366)

The judge does not want to take any chances tegutk would reach a guilty verdict,
and that is why he himself uses the power as aejaahgl dismisses the case: “I have no
doubt that your verdict would be a ringing not guiBut Mr. Sabich should not have to
live with this spectre a moment longer.” (Turow 80866) At the end of the book, the
narrator, the accused reflects on the trial. He fitaged everything out and this is
where the author wants the reader to understant velsgust taken place. The accused,
Rusty Sabich talks to his defence lawyer:

And so it was more and more important for Larreend the trial. He could
never take the chance of letting you go into tiat &s you kept saying you
wanted to do. Larren didn’'t know what would come, duut the worst thing,
of course, was the truth. (Turow 2005: 380)
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Larren is the judge and the file Rusty Sabich talksut holds the evidence that the
judge has been corrupt in his early career. Saddstn draws some conclusions from the
acts of his defence lawyer, Mr Stern. He knows altloig file and the contents, and he
wants the judge to know that he knows. As it i® #tcused, Mr Sabich is only a
bystander, reporting to the readers what takes@ad why.

The defence team consists of Mr. Alejandro Stelsy aalled “Sandy”. His partner is
the young, good looking Mr. Kemp. Throughout thes/el the defence attorney is very
consistent in that he wants his client to remdemnsiat all times. Mr. Sabich, who works
as a Prosecutor, is torn. He would like to state pwint of view. The following

paragraph illustrates this:

The next day | voluntarily provided a blood sampl@vntown. But |
never testified. Stern and | had our one seriogpuie about that. Sandy
repeated the accepted wisdom that an investigaéigget accomplishes
nothing by pre-trial statements except to prephee grosecutor for the
defense. In his own gentle way, Stern reminded fiideodamage | had
already done with my outburst in Raymond’s offileurow 2005: 154)

It is clear that Sabich is used to different tactitan Stern. Stern makes it clear that he
does not tolerate for his client to speak sinceryghieng he might say may be held
against him. Sabich explains: “...he told me notalk to anyone about the charges and,
in particular, to make no more outraged speechgwdsecutors; he told me to avoid
reporters...” (Turow 2005: 155) Stern makes it cl@aiseveral occasions that silence is
the best strategy when going to trial. At one pbmexplains to his client, Sabich: “The
state is further disadvantaged because you wegessence, a political employee, a jury
will not believe that, andor our purposes should not be told thgfTurow 2005: 158,
my italics) Here the defence lawyer wants to wildreome facts from the jury that per
se is not damaging, but the jury might draw wroagatusions from it. On one occasion
Stern silences his client, the accused Sabich:d$aive me a corrosive glance. With
his hand on my forearm, he puts me back down irseaf. |1 will have to learn: it is not
my place to speak.” (Turow 2005: 199) In the sawens in the courtroom the judge
speaks to the accused Sabich who: “...look at Samdg,nods, before | answer. | thank
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the court. | tell him | will listen. My lawyer wilspeak.” (Turow 2005: 199) As a reader,
one draws the conclusion that the author, through dyes of the accused, tries to
convey the importance of silence. It is clearlytéeto say nothing at all than risk

having your words turned against you.

It is interesting to notice that Stern is the msignt person in the whole novel. The

reader is told very little about Stern and how $©i@s a person and how his private life
is. The only thing the reader is told is that ha good lawyer and married to Clara. In a
way he is rather mysterious and fascinating. Heahelgear strategy but he does not tell
anyone about it, not the reader and not his clietdter becomes evident that he has his

reasons for withholding his plans.

During the trial Stern is the one who uses sileax@n instrument of power the most in
order to win his case and this is described thrahgheyes of the accused. This can be
seen when the prosecution is interrogating oneheir twithesses. The prosecutor is
walking on thin ice and the judge notices and dgisayes: “In his agitation, the judge
glances now and then in Sandy’s direction, a sifmalSandy to object, but Stern is
quiet.” (Turow 2005: 234) The judge gives the detervery opportunity to object, he
even signals the defence to do so. “More imporfdi) is at the point in oration where
he is saying things that Stern knows he may notgfqTurow 2005: 234) However,

Stern chooses silence. He has a good reason $ostthiegy.

Choosing to be silent, Stern knows that the prdasecWNico, will make his own
argument weak and his case even weaker. Sterrabtiyl uses silence also in the other
way around. After the prosecution has questionefdtrzess the judge ask s for a recess,
but Stern wants to proceed. He explains: “Sandynwilling to let Nico’'s remarks
accumulate force on reflection.” (Turow 2005: 238)e strategy is to move on as
quickly as possible so the jury do not have anyetimreflect on what has being said,

they need new thoughts to ponder upon.

Stern’s strategy runs even deeper. He does nottotgeanything the prosecutor is

saying, even though the judge himself signals Ime \3&hen it is Stern’s turn to speak he
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does so in a very unfavorable way to the prosecutimwever, the prosecution cannot
object since “...Sandy endured his opening withouhgi@int.” (Turow 2005: 236)
This suggests that there is some unspoken codeebethawyers to be “falsely”

courteous.

Stern even uses silence in his opening argumentiukts to the jury: “why offer a
circumstantial case, a case that is supposed te ghilt beyond a reasonable doubt and
does not? Sandy stops. He tilts his head. .... Hakspsoftly. Why? Is the last thing
that he says.” (Turow 2005: 237) He ends his argumeth a rhetorical question
followed by silence. He wants the jury to lingeroapthis thought and draw the
conclusion that his client is innocent. In fact,jist told them that this is the conclusion

to draw.

Stern also silences one of the prosecution’s wsgsnot by objecting, but by making
the witness withdraw her own testimony during assrexamination. Stern asks her:
“Didn’t you testify five minutes ago, madam, that Mabich called Ms Polhemus ‘my
angel? Eugenia draws herself up in the witnessdstherce and proud. 'No way’, she
says loudly.” (Turow 2005: 248) She cannot admitefvesdropping. Eugenia is
portrayed as rather silly with low credibility, edture discussed Bilencing of Women.

Obviously she comes from a low social status inesgclt is an effective way to silence

her.

As the trial goes on Stern questions one of thegmation’s witnesses and he clearly
knows he is going too far with his questions. Thespcutor objects and before the
judge has a chance to sustain the objection Stéhdraws the question, why? The
narrator states: “He’s made his point to the jurfuirow 2005: 252) The trial is a
contest for the jury’s liking. The first day in abus in favor of the defence. On the
second day the prosecution steps up bringing thiiress, Raymond Horgan to the
stand. Horgan, clearly on the prosecution’s sidesgia strong testimony. The defence
objects and the accused gives the reason for fleetamn: “A good tactic, if for no other
reason than to break the rhythm now and draw the pack to yesterday.” (Turow

2005: 261) The lawyers are struggling to win over jury.
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When the prosecution is becoming desperate thegsehto put Sabich’s psychologist
on the stand. The defence obviously objects, decenight reveal secrets that Sabich
has told him in confidence, secrets whether hedilCarolyn Polhemus or not. Based
upon how the prosecution proceeds, the defencel@®to agree to the witness taking
the stand, assuming that they might benefit fromtéstimony after all. (Turow 2005:
360-363)

When the trial reaches its end, the question whetieeaccused Sabich should testify or
not, comes up again. His lawyer explains the sduoatio him from his point of view:
“‘Rusty, | prefer to see the defendant take thedst&o matter how often and how
insistently jurors are told that they must not haldefendant’s silence against him, it is
an impossible instruction to follow. A jury warttshear a denial, particularly when the
defendant is a person accustomed to presentingeHims public."However, he
continues explaining that he is against it. “Wehbkhow this, Rusty: Two groups of
persons make good witnesses. Those who are edlsetrtighful. And skilled liars.”
Stern explains that he knows Sabich is hiding sbimgtand since he is not a skillful
liar the prosecution will notice that and thingdlwirn out badly for him. (Turow 2005:
340) Reading this it is not certain that even tefedce regards Sabich as innocent; they

are simply doing their job. As a reader one dodgknow the truth either.

In this novel the defence shows great knowledd®oin to use silence as an instrument
of power. | will continue by looking at how thegsecutor and witnesses master the art
in the same courtroom. More correctly, how théhautvants the prosecution to master

the art of using silence as an instrument of power.

The prosecutors are Nico Della Guardia and TommitdMoThey do not use silence as
an instrument of power as frequently or as skijfas the defence does. This is shown
by the following example: the prosecution calls Mrapotnik to the stand, the victim’s
former land lady. She has previously pointed out3@bich as one that used to visit the
victim at her home. When she takes the stand “sheses to answer questions and
narrates, free flow.” The prosecuting lawyer inipits her over and over again:

“Madam, Nico says, not for the first time.” (Tur®@05: 253) The prosecution tries to
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get Mrs Kraptonik off the witness stand. They wansilence their own witness because
she is doing more damage than good to their case.n@rrator explains: “The lady is

beyond control. He does not bother asking abouhitjet Carolyn was murdered. Any

identification Mrs Kraptonik made at this point wdue sorely impeached by her prior
failures.” (Turow 2005: 254) Instead, the prosecwtants her to point out the one she
has seen at Carolyn’s. She points out everyonepegabich. The judge and the jury all
laugh at the expense of the prosecution. Againfehele withess has been ridiculed

and silenced.

The prosecution do, however, show some attempsiingusilence to their advantage.
They have called Ms Martinez, Sabich’s former steye to the stand. Their intention
is to make her tell about any contact between tisased and the victim. Della Guardia
asks a leading question, knowing Stern will obj&tte judge sustains the objection and
tells the jury to forget the question. This is paftDella Guardia’s strategy. He only
wants to signal the witness. (Turow 2005: 248) drkg and the witness bluntly reveals

what the prosecution hoped for.

The prosecution fails using their strategy onceamweinen asking Sabich’s psychologist
whether Sabich told him he killed Carolyn. The ga@gor knows this is a question that
is out of line and he expects Stern to object. Judge is enraged but Stern has
recognized this strategy and refuses to silencepthsecution. In fact, the defence
makes it clear that the prosecution can proceeth@dke question. At the same time
the prosecution withdraws their question becausg tlo not want an answer. (Turow
2005: 364) They want to raise doubts in the mifdb@®jury, which they would have if

the defence had chosen to object, and hence sitheceitness from answering the

question.

The expert witness in this case is the patholo@stKumagai. When cross-examined
by the defence he avoids answering questions bygdy don’t know about that”.

(Turow 2005: 326) At another instance he statedhdse a failing memory. Kumagai
answer one question: “Could be, but you ask whatiember. | don’t remember that.”

(Turow 2005: 326) On several occasions during tlesszexamination he does not
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answer the questions. (Turow 2005: 336-337) Thestques require simple yes or no
answers. Answeringo would suggest he is professionally incompetent amglvering
yeswould mean he has withheld evidence. He choosesntain silent. This would be
intentional silence according to Kurzon (1998: 44). Eventually, he is forced to
answer the questions and the State does not heageanymore.

4.2.2 Silence and Power in J. BranddRides of Evidence

I will now continue with a discussion drules of Evidencby Jay Brandon. This novel
is a about the white police detective Mike Stenmbb is accused for killing a black
drifter. His defence attorney is Raymond Boudroblack criminal lawyer. Boudro
believes Stennet to be a racist but his instincfustice makes him take the case. This

turns out to be a fight in court between the prasen and the defence.

In this novel, the judge does not take on a vetiwv@acole. She is not part of the plot in
the same way as in Turow’s novel. This may explaity there is not so much input
from the judge during this particular trial. Howeyvthe judge does make an input on an
occasion when she thinks the defence is lackingaki effort. The narrator says: “The
voice that answered was crisp, authoritative, andxpected. Wait, Judge Byrnes
snapped. For the first time she took her eyes affrfond, to ask the witness, [---].”
(Brandon 1992: 255) The background to this inpatrfrthe judge is that she believes
that the defence is not giving the accused a fefertte, if any at all. She steps in,

taking the role as the defence.

At the end of the trial the judge herself silentles prosecutor on the behalf of the
defence. “Counsel, the judge said sharply, notimgifor an objection that wouldn’t

come.” (Brandon 1992: 290) The judge is clearly@amd with the defence for not
doing its job.

The author makes use of silence in the courtrooenviary descriptive way. This is

shown in the following passage:
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‘As a matter of fact, | thought it migbe cash,” Stennett said. ‘That would
fit the profile. Guy on the street corner, gathgrancrowd, showing
something, big wad of cash in his pocket ...’

‘So you thought it was cash not a weapon.’

‘Possibly.’

‘And a black man with a lot of money just hadtoa drug dealedoesn’t
he, Officer?’

Stennett wanted to say it. You could see the wiordiss mouth. Becky
was tense on the edge of her chair, willing hen@gs tkeep quietbut
the cop wasn't looking at her, he was looking agrRand, at the taunting
look in his eyes. And Stennet said it: ‘Not necegsaHe could be a
pimp.’

Thatsilencewas beautifulRaymondheld it, staying on his feepot
asking another question, the conductor of silence.

(Brandon 1992: 33, my italics)

The white police detective Stennett is put on tia@d as a witness for the State. In the
scene above, Stennett is being questioned by tlemake attorney Raymond Boudro.
Becky is the prosecuting attorney. Since Stenngttthe main witness for the
prosecution, he desperately tries to explain hifisel is interrupted by the defence,
who brilliantly leads the questioning where he waittto go. Boudro then asks a
question, a statement followed by a question taakimg an assumption and making it
seem as if Stennett was struggling with his testyn®@ecky sees where the situation is
heading and silently hopes Stennett will remainegjun order not to incriminate
himself. Stennett makes a mistake when not lookinbis attorney so he can see the
expression in her eyes; rather he looks at Bousdhm, has a taunting look in his eyes
who is certainly well aware that he does too. Sétnmakes a fatal move and speaks.
He does not only answer the question with a sifipdé as he should. He is uncertain
and even thinks out loud the unspeakable when ks, she could be a pimp”.
Raymond Boudro enjoys the silence which followslibéeately not asking another
question so that the statement made can sink mevieryone. The narrator states: “The
silence was beautiful and he held it”. (Brandon 2:983) Boudro has just branded a
white police detective a racist. Boudro has a ckteategy, which he follows and it
works. When it is his turn to cross he does noabse: “He’d decided that as soon as
Becky begun her redirect. He’'d already made th¢ ingsression he could. There was

no point in diluting the effect of that testimony lrying for more and failing.”
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(Brandon 1992: 35) Boudro realizes that silencebmnsed to stress a point previously

made.

Later in the story Boudro takes on the role as 18tea defence lawyer when Stennet
himself becomes the accused. Throughout the tn@dsarrounding events Boudro has a
clear strategy. The narrator gives it to us: “Sikemvas the best course. Raymond knew
it.” (Brandon 1992: 87)The narrator explains thistlier on: “Sometimes Raymond’s
most effective weapon was this hostile silencesimggpas if he were too dumbstruck to
respond.” (Brandon 1992: 116) In this instancegrmie is described as an “effective

weapon”. A weapon is also an instrument of powdrictvthis thesis emphasizes.

When talking off the record with the prosecutorsuBm does not reveal too much
information, but just enough to make them insealn@ut their case, or more accurately,

his case. The narrator explains this:

If a defence lawyer had a viable defense he’'d bsgale the prosecutor
at least a peek at it, in hopes of getting a bgitea bargain offer, or a
dismissal. Raymond gave her nothing.][+e left her looking irritated
and uncertain, like a woman about to pick up a phand call an
investigator. Exactly as he wanted her. (Brandd@21958-159)
The dilemma of a silent witness is portrayed irs thovel. Boudro does not know
whether his client is guilty or not and tries tgufe it out during the trial. The narrator
tells us: “Stennet shook his head. Raymond wasgystgdim for a pattern. Lots of liars
were like that. Did he speak when he was telling tluth but only nod or shake his
head when he was lying?” (Brandon 1992: 165) Ineotivords, Boudro tries to
establish whether his client is lying or not. Heaigare of the theory that liars tend to
behave in a certain way or give away signals thdicate that they are telling lies.
Quilliam (2005: 72-73) explains what signs to lofik when trying to determine

whether a person is telling the truth or not.

It has become apparent that lawyers ask quest@mmnthé sake of the question and not

so much the answer. They know the other side Wjkat and the judge will sustain the
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objection, but that is irrelevant. The questiorl dingers in the minds of the jury

members. The following is an example of this:

Raymond asked deliberately, ‘Would Mike Stennattjsutation lead you
to believe he’s the kind of man who would kill same and then
carelessly leave a gun with his fingerprint onight next to the victim’s
body?’ At Becky’s urging, Tyler was on his feet twef this question was
finished. ‘Objection, Your Honor. That calls for dreay. And, uh,
speculation. 'Sustained’, said Judge Byrnes, giaymond a look as if
he’'d gotten away with something in spite of heingl (Brandon 1992:
231)

Raymond Boudro only wants the jury to hear the qoesHe wants to raise doubts in
the jury’s minds that his client cannot possiblysbmurderer not to mention a careless
one. The judge realizes Boudro’s strategy and tbereshe gives him “the look”.
(Brandon 1992: 231)

The defence decides to put the accused on the statndhe accused explains the
importance of that: “Oh, I'm gonna testify, don’owy about that. | know what the jury
thinks if the defendant sits there and exercisssrigiht not to incriminate himself.”

(Brandon 1992: 242) However, Raymond has anotrew af the matter: “Sometimes
letting them speculate about it is better than lolimg up on the stand and shooting
yourself in the foot right in front of them.” (Brdon 1992: 242) It is clear that the

lawyer thinks that silence is the best strategy.

At a very crucial point in the trial when the aced$imself takes the stand he remains
silent regarding the only thing that could give ham alibi, his source. Boudro knows
that he cannot reveal his source and withdrawsjiestion. The point is merely to get
the accused to sound sincere and believable. (Brai®92: 284-285) The accused
takes on an intentional silence, choosing to reragémt. He knows the answer but does
not want to answer. There is a code of honour betwke source and the police. The
lawyer, Boudro, knows this. However, he silences wthtness since it was never his

motive to put him on the spot, he just wants thg ja take pity on him.
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At another instance the accused hesitates befeneggan answer and Boudro is upset.
“Damn you,Raymond thoughtSay it or don’t but don't sit there looking like ye
trying to decide the best thing to saiBtandon 1992: 287) This silence is interpreted as
hesitation by the lawyer, and he assumes everylseeatso interprets it that way. This
is clearly a negative thing to do as was explaii@éarr 1982: 98) in the theory part.

The author also shows the dilemma the accused falobes on the stand. The lawyer
asks a simple yes or no question and the accusmaskthat either way he is trapped,
because he is not allowed to explain why he ansagte does. The following example
illustrates this:

'Would you admit it if you had?’ Becky asked. Thevas no good way to
answer the question. He couldn’t say no, and isaiel yes he’d sound
unbelievable. Becky let him chew it over for lorgcends before saying,
summoning all the contempt she could, ‘I pass thimess.” (Brandon

1992: 291)

In this case, the answer is not of importanceHergrosecution. They know the witness
could not answer the question asked. They forced thi silence and it turned out in

their favour.

Rebecca Schirhart is one of the prosecutors instbiy. She holds a typical male power
position and is described as cute and timid, aglligént upcoming lawyer. Her private
life is in turmoil and she is given a small role time whole scheme of things, even
though she is one of the lawyers. Lakoff (1995: 8@y discussed in the theory part
regarding women in such situations. Her theory setmbe accurate in novels too.
Women are being desilenced in the way that theg tagher positions in society but
they are still being silenced since the focus dieghe fact that they are women and not
that they are for instance lawyers. Carolyn Pollmenthe prosecutor frolresumed
Innocent(2005) is another woman that matches this deseriptthe is described as an
attractive blonde, wearing nice suits with shorttskShe is described as intelligent and
career conscious. She is good at her job and dhdonanything to get it done. She uses

her good looks to her advantage and has sevetarswith whom she toys around
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with. She is described as cold and unsympathetie.iSsilenced in a very definite way

when murdered.

At the beginning of the book, Becky Schirhart, i®g®ecuting a case and has Mike
Stennet as a witness for the State. Stennet ist abdase his temper on the stand and
Becky notices and silences him: “Stennet: “If tisigrue, | think it's because statistics
will show”... Becky didn’t let him finish. Your honbdr(Brandon 1992: 32) Schirhart
deliberately silences her own witness since sheevmd what he will say will

incriminate him.

Becky Schirhart will continue having the role ae firosecutor throughout the book. In
the trial against Stennet, where Boudro is his redelawyer, Becky has a partner
named Tyler Hammond. The prosecutors are well awhtbe impacts of silence. In
this case they bring every detective on the pdbecee to the stand to give testimony at
the trial. What they say is of no importance tdrtibase. However if they did not testify
it could have negative consequences for the Staéess. The narrator says: “Becky was
experienced enough to know that jurors who wondeiteglsomeone hadn't been called
might start inventing things that missing witnesglm have testified.” (Brandon 1992:

231) In this case silence could be devastating.

The game of tactics that is fought between thersefe@and the prosecution comes forth
in the following episode where the prosecution ugsjioning the pathologist. Becky
asks the witness a series of questions, expectirabgection. ’Someone was trying to
hurt him’, Becky added, and paused, expecting ¢ibjec'So did the judge.” (Brandon
1992: 234) She goes on questioning the witnessatMias another spot for an
objection, but none came, though Raymond was pagloge attention.” (Brandon
1992: 235) Becky continues with her strategy nogles. She calls Stennet’s former
partner to the stand. She asks: “Did you ever kiniw to beat a suspect?’ There were
pulses of silence. Becky felt a moment of panic aaated to withdraw the question.
Judge Byrnes looked sharply at Raymond.” (Brand@®21237) At this point even the
judge wants Raymond to object. Raymond rises slotlyhis feet and objects.

“Finally”” Becky thinks and explains: ‘A good quisn can be more effective than an
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answer, especially if the other side objects. Yskithe question to draw the objection,

to let the jury know the other side doesn’t wargnthto hear that answer.
1992: 238)

(Brandon

Becky continues asking a question that she exptectse objected to. This time,
however, Raymond knows what she is trying to acdmmp‘This time Raymond didn’t
take the bait. He sat there with his legs stretaigdn front of him looking indifferent
to both the question and the answer, as if he &r&aew. Becky looked at him and
saw he wasn’t going to rise.” (Brandon 1992: 238¥dct, Raymond plays the game
very well and asks a startling question. He askagitt out whether he, the witness,
thinks that Stennet killed the victim. Consequertkig narrator says: “Becky and the
judge both looked alarmed.” (Brandon 1992: 238)dde could object to this question,
which was a question normally asked by the proseciecky could not object since
the jury might think she didn’t like the answerrgBdon 1992: 239)

At this point it can be remembered that the jusy lie ones who are being silenced all
the time. They can never ask questions and follpwvhat they think are loose ends.
They can never ask the question Raymond askedtbweigh that is the question they
all want to ask. This is noted by the narrator tGlurors looked interested; it was a
question they would have asked if they could.” (Blan 1992: 239) The game played
in the courtroom by lawyers has its similaritieshna poker game. It is about keeping a
straight face so the opponent cannot call yourfb&dmetimes it works and sometimes

it does not. Sometimes also the prosecution iheminning side as this extract shows:

Tyler steeled himself to ask the objectionable jaesBecky had written
it out for him. ‘Officer, what happened was, someeviped the gun clean
of fingerprints but missed that one spot. Wouldyou say that's what
happened?’ Raymond objected to that as callingspaculation, but the
answer wasn't the point. The question had beererTglt rather pleased
with himself. He had learned a trick. (Brandon 1:92&2)

Again, the prosecution gains from the witness'srgie. The prosecution only wanted to
plant a seed of doubt in the minds of the jury. fbestion had been raised and the jury

was made to wonder about it.
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Sometimes the best strategy is to be as concispossible instead of extensive
explanation. This is shown by the prosecution: I&Fylet silence comment on that
while he resumed his seat.” (Brandon 1992: 261¢Hsfer lets silence do the work for
him. There is no need to stress anything or repeaself, silence does that for you in a

very effective way.

At times the prosecution may have to call in a esto prove a certain point in the
case, but this withess may not always be the idéakss. It is difficult to be certain
what the witness will say. The following extradudtrates this: “’Keep a rein on him’,
Becky had said to TylefThe old man loves to talk. Don’t let him open hetfsup to
any side issues. He’s our whole case. We want pmsx him to Boudro as little as
possible.” (Brandon 1992: 258) Yet again, the imiaoce of silence is stressed. This
man holds the main evidence to the prosecutiorse.cde is their only eye-witness to
the crime that was committed. He is put on the dsten point out Stennet as the
murderer. However, this man is very talkative agnlds to utter pieces of information
that the defence might benefit from. He could sapething that will be held against
him and threaten his credibility. The prosecutisraware of this danger so they want
him to as direct and short as possible so the defeannot follow up on his statements.

Their fear turns out to be justified as they exgece a sudden dilemma when their star
witness does reveal a piece of new evidence, unkriowoth sides. The witness states
that the person he saw killing the victim had ar sma his shoulder. The prosecution
have two choices, either to ask the accused to shewcar, or not ask the accused to
show the scar. Everyone in court expects the putisgcto ask the defendant to show
his shoulder since it is their witness on the stdhdéhdeed he has got a scar on his
shoulder the prosecution have most certainly wencdese. If they ask him to display
the shoulder only to find he does not have a siteir witness will lose all his
credibility and they stand with a weak case. Ifytde not ask him to show his shoulder,
the jury will most definitely wonder why. In thigstance one would argue that silence

is not the best way to go.
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This episode creates a dilemma for the defencewtbo,is unaware of a potential scar.
Boudro does not know whether his client has a gcaot. If he lets the prosecution ask
for a display of the shoulder and he does not ¢opjee is taking a great risk. If he
objects to the prosecution’s request, the jury witinder why. Boudro knows this and
at the prosecution’s request he asks the judgedomission to approach the bench,
hoping the jury will not notice this as an objeatidhe prosecution is on the winning
side, however, because they know that the jury lenth@y wanted to see the scar even
if the judge would not permit it. (Brandon 1992:22864) In this case both the
prosecution and the defence would want to sileheewtitness before saying anything
about an alleged scar, but none of them has a eh@ndo so. This causes quite a
dilemma for both sides, not to mention the accuSdénce in this case is not even a
choice. Choosing silence would be the wrong movéd@bh parties. In this case, silence

could be very damaging.
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5 CONCLUSIONS

O’Barr (1982: 110) writes: “Like speech, silencecsmmunication. And like words
their absence may have many meanings” An attempidee this point has been made

in this analysis.

My conclusions from this study are that silenceerd is used as an instrument of
power in both the actual court as O’Barr’s studgvedd, but also in the fictional court.
In a real life court | would assume that peoplgemeral or the “non-regulars” (Searcy,
Duck & Blanck 2009: 43) do not understand the rtiat silence plays in these
situations. People may choose to remain silendiif@rent reasons but the outcome is
almost always to their benefit. Hence the accuseltiae witnesses have great power in
this instrument without necessarily knowing it. Tinegulars” (Searcy, Duck & Blanck
2009: 43) as the judge and the lawyers are veryhraware of the impact silence has. |
would argue on the basis of this study that lawysuse it to their advantage if

possible; in fact, they seize every opportunityytban to do so.

My conclusions are that the judge has the most pawthe courtroom as to determine
what can be said and not. He alone can silencddfence and the prosecution as well
as the record. IiPresumed Innocerthis power is more obvious since the judge has a
personal interest in the trial since his own refioitais at stake so he manipulates the
course of the trial by silencing the defence arel glosecution as suits him. He even
silences the jury at the end of the trial. For jilndge the possibility to silence is his

instrument of power. It has to be noted that nolwasethat same power over the judge.

| can conclude that a trial is not so much abaudifig the accused guilty or not guilty
as much as it is a power game between the judgéhandwyers. This is a thought that
is expresses by the narratoRales of Evidencfl992: 14):It’s just a game. You gotta

loosen up your attitude. [...] Make it numbers, mékeattle through the chute.” The
narrator is being even more frank about the legstiesn: “In plea bargaining, real guilt
or real innocence isn’t a factor. It doesn’t matfeyou’re innocent if the State can
prove you guilty. It doesn’t matter if you're guilif the State can’'t make the case.”

(Brandon 1992: 110) These statements made by thatoaare reflections of the legal
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system and trials held in court. It is clearly angathat is played and the most skilful
one wins. This is a reason to why silence is useddnipulate in court and indeed used

as an instrument of power, by all parties.

Further studies could be conducted on this topise @ould analyse silence as an
instrument of power in fiction written by non-lawgecompared to real life lawyers.
One could also bring in other aspects of nonvedoahmunication into the study as
gestures and physical appearances or clothing.eTthesys are often described in much
detail and do have meaning. If one desire to takestudy further one could compare
the use of silence as an instrument of power imthes| versus the film version of that
novel. Presumed Innocenwas made into a movie in the early 1990s starriagision
Ford. (imdb.com) Also Michael ConnellyBhe Lincoln Lawyewas made into a movie
in 2011 starring Matthew McConaughey. (michaelcdgremm) One could also look at
how court “regulars” and “non-regulars” (Searcy,dRu& Blanck 2009: 43) behave

nonverbally in the novel compared to the film vensi
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