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complexity of contract documents. Traditional documents, consisting of black and
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relational contract theory, proactive contracting, and user-centered design research.
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method approach comprised of both qualitative and quantitative research.

A user-centered design process for contract development is presented as a
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written language of contracts, presenting the idea of a Controlled Contract Language
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1 INTRODUCTION

1.1 The Problem of Contract Complexity

Written contracts have always been a central and vital part of producing economic
value in business-to-business (B2B) transactions. Still, the role of contracts is not
monolithic. Traditionally, a contract is considered above all a legal document;
however, a contract can serve many critical managerial functions as well. Macaulay
(1963)1, a leading scholar of the law-in-action approach?, defined a contract as
having two functions; to create an exchange relationship and to solve problems
that can occur during the course of such a relationship. To function, commerce
requires contracts to guide the relationship and to memorialize the agreed-to
business deal. In essence, a contract3 outlines the economic transaction that
companies expect to derive from the relationship.

The principle of “freedom of contract”# enables business actors to draft documents
that differ in countless ways. The traditional contract drafting approach most
prevalent today is legally focused and is mainly text-filled pages with technical
terminology, causing the text to be complex and often difficult to read. Users
outside of the legal function are not considered the primary audience, creating
challenges in readability and comprehension for those not trained in legal writing.
Different legal jurisdictions, parties with different backgrounds, and language
barriers create readability and comprehension challenges, even for those trained
in legal writing. Furthermore, in the global environment, the number of actors
involved and reliant on the contract document is multiplying.

Moreover, even though business contracts have always been complicated because
the market changes in unforeseeable ways (Lester et al., 1998), the complexity has
escalated globally over the past two decades. As an example, in an analysis done
by Siegel and Eztkorn (2013) on the length of a typical credit card contract in the

! Stewart Macaulay is a professor emeritus at the University of Wisconsin Law School and
a pioneer in the law-in-action approach to contracts. .
https://law.wisc.edu/facstaff/macaulay/.

2 The law-in-action approach questions the overemphasis on legal rules in both contract
law education and contract documents.

3 The term “contract” can have several meanings; in this dissertation, it refers to the
document that is the final artifact memorializing the business transaction between the
parties.

4 Within this dissertation, the concept of “freedom of contract” is considered within the
framework that businesses globally are free to enter into agreements in most
jurisdictions. The legal parameters differ and are excluded from the scope of the analysis
in this dissertation.
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United States (US), they found that in 1980 the typical contract was about a page
and a half long, whereas by 2003, the average length was thirty-one pages. The
increasing length of the document impacts readability.

The trend toward growing complexity is the result of several factors. One main
reason is the environment in which business contracts operate (Eggleston et al.,
2000). Today, it is common to have long-term contracts with both products and
services included in the same transaction. Longer terms and increased scope add
more risk elements and drive an increased focus on adding legal protections. In
addition, there is an increasing number of regulatory and compliance
requirements that require additional contract provisions to be part of the contract,
causing the contract language to become more technical.

As the content of a contract is becoming more complex, usability is not always
optimal because contracts function in a multi-user environment. Readability and
accuracy are the central areas which deteriorate as contractual complexity
increases, which causes challenges to both contracting parties. The research
undertaken indicates that contracts have reached a point where only experts and
trained professionals can fully understand the writing. One problematic
consequence of the complexity is that people no longer read the contract (Siegel &
Etzkorn, 2013) or use it to manage contract obligations. With too much length and
detail, the contract stops serving its intended operational management purpose.
The research aims to uncover the drivers of the complexities and their effect on
readability and usability. It also aims to find solutions for designing user-friendly
contract documents.

The exploratory research focuses on contract design and determining if a user-
centered focus on contract development can reduce complexity. A review of
contract redesign literature provides critical insight to build the research on. The
idea of contracts as value creators for businesses is foundational to produce both
conceptual and practical solutions to compel a universal change in how businesses
develop and design contract documents.

The reason for the increased contractual complexity and the problems with
readability is not that companies consider the role of contracts secondary. In fact,
according to the most recent benchmark studys conducted by the International

®> The IACCM produced report is based on input from 759 organizations and provides
insights into the current state of contract and commercial management from both a buy-
side and sell-side perspective. Available at: https://www.iaccm.com/resources
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Association for Contract & Commercial Management (IACCM, 2019)¢, companies
spend on average 16.7% of their total contract management time on drafting and
developing contracts. Businesses recognize that contracts are an essential part of
business transactions.

The challenge is that the document design has not evolved to address the
increasing challenges users face when trying to understand and make use of
contracts?. Continued focus on contracts as legal instruments is perpetuating the
problems. Furthermore, for non-native speakers, when a contract is written in a
foreign language, the problem is magnified. These issues make it necessary for
users who are not trained in legal writing to seek expensive expert advice when
engaging with contracts.

Instead, contracts, the essence of a business deal, should be growth engines and
value creators throughout the entire contract’s lifecycle. However, the practice of
adding detail, additional provisions, and more text do not necessarily translate into
improved mutual understanding or less money spent on misunderstandings and
disputes. A better approach would be in line with Nobel Economic Laureate Oliver
Hart’s expanded theory of contracts, which considers contracts to be reference
points that offer flexibility when expectations change, unanticipated events occur,
and parties’ needs evolve over time (Frydlinger et al., 2019). Focusing more on
documenting the parties’ intended business relationship and how the parties will
successfully complete the desired outcomes shifts the focus to the contract
document users and how the document best serves their needs.

Contract simplification and redesign of the traditional contract document for
improved usability is not a new phenomenon. Existing research and literature
provide solutions to the most common reoccurring contract problems of
readability, legal language, comprehension, poor information layout, complex
contract content, and so forth. However, a standardized approach across contract
types or globally is not evident; instead, the available solutions are designed
around a specific contract type, company, or software application. One standard
framework does not exist.

When contracts are viewed as enablers of unification and roadmaps during the
term of the relationship, it shifts the focus on how the contract document is
developed. Focusing on who the audience of the specific information is establishes
a new user-centered framework in the contract development process. Design

6 JACCM changed its name in September 2020 to the World Commerce & Contracting
Association. It is the leading global professional organization in contract and commercial
management, with over 60,000 members in 183 countries.

7 It is often said that contracts tend to be written “for lawyers by lawyers.”
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thinking is an integral part of the process to produce usable contract documents
that support successful business outcomes.

1.2 Research Question and Objective

This research focuses on contract drafting methods that solve the problem of
increased complexity and considers who the users and stakeholders of a contract
are. The research focuses on ways in which contracts can be designed to produce
clearer, easier to read, more comprehensible, and user-friendly documents. These
objectives translate into the following primary research question:

RQ: How can user-centered design be applied in a contract design context to
produce clearer and more simplified contract documents?

The objective of the research is to explore further the user-centered design
approach in contract development in a multi-user environment, advancing the
research on the purpose of contracts, who the contract users are, how to
communicate contract information effectively, and what a user-friendly contract
looks like. It focuses on contract simplification and how it can promote successful
business outcomes and bring operational efficiencies.

The research will challenge the mindset that contracts are an inherent cost of doing
business. On the contrary, it builds on the theory that a competitive advantage
accrues from leveraging contract design capabilities (Argyres & Mayer, 2007).
Today, contract design research encompasses both the process of designing
contracts and the various design methods that improve usability by redesigning
contract document content, structure, layout, and language, and incorporating
visualization (Haapio, 2013; Waller et al., 2016; Berger-Wallisser et al., 2017,
Passera, 2017). Furthering the multi-disciplinary approach to contract design, this
dissertation seeks to build on the current contract design research. It explores new
solutions to how redesigning business contracts through a user-centered design
process can further improve readability and usability to produce contracts that are
economic value creators in B2B transactions.

The user-centered design process is analyzed as the framework to be applied in the
contract document crafting and development process. The user-centered
framework is inherently interdisciplinary and impacts several elements of the
contract, such as language, structure, and overall contract design. Although each
aspect is unique, the various design approaches are considered interdependent, as
they are all interrelated. The research seeks solutions to what a multi-disciplinary
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contract development and design process can be to ensure all users and
stakeholders can effectively extract and use the information.

While the work was conducted and is presented within the framework of business
law, it does not view contracts only through the lens of the law. Contracts and the
law serve as economic engines to provide businesses with a competitive advantage
(Siedel & Haapio, 2010). Therefore, instead of contracts in court, the research
examined contracts in business and the economic benefit that contracts can bring
by preserving and generating value throughout the transaction.

The research explores what types of construction and design in contracts can better
meet today’s business needs with a goal to advance contract design theory. A
second goal is to deliver B2B contracting efficiencies by introducing new contract
design approaches that yield contract management efficiencies throughout the
contract’s lifecycle.

Contract document development is the focus of the research because the time and
cost companies spend on the drafting and negotiation of contracts have risen to
astronomical sums. A global study conducted by IACCM (2018, October) 8
indicates that the amount a business spends reviewing and negotiating a standard,
low-risk procurement ,or sales contract has increased by 38% in the past six years
to an average of USD 6,900. The costs associated with a mid-complexity contract
with more risks have risen by 11% to USD 21,300, and high-complexity
procurement contracts, with “unique” risk factors, to an average of USD 49,000,
with some businesses spending significantly more. This research strives to address
these increasing costs by finding more efficient solutions for contract crafting by
integrating design thinking in order to decrease the time and money spent on
contract development and management within a company.

Design thinking is the foundation for the user-centered contract design objective.
Design thinking is a problem-solving process used to create and test real-world
solutions to problems (Kolko, 2015). Design thinking aims to develop new
solutions by leveraging design to produce an outcome that is better than the
existing one (Prefontaine, 2017). The idea of design thinking in contracts is about
duplicating how other disciplines incorporate design thinking to communicate
complex information effectively to the intended audience.

One key challenge to be overcome in contract document design is finding a balance
between text and visually improving the user interface (UI) within the boundaries
of contract law. Simplified contracts are not simple (Figure 1). Rather, the interplay

8 JACCM study analyzed the activities and expenditures of more than 700 major
organizations operating in various industries across the globe.
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between the legal and managerial functions and each user type plays an integral
role in contract simplification. The research explores this relationship to
determine any conflicts that shifting from traditional contract document design to
a simplified contract document design exposes.

CONTRACT SIMPLIFICATION

SIMPLIFIED # SIMPLE

Figure 1. Simplified Does Not Equal Simple

This dissertation aims to understand how user-centered design methods can be
leveraged within the framework of both contract law and contract management to
produce usable documents in a multi-user and cross-functional environment.
Examining contract law, contract users, and user-interface design as
complementary, in areas with limited empirical research, is envisioned to connect
contracts as legal instruments and as managerial roadmaps throughout execution.

Unlike the legally focused traditional contract design, the user-centered design
process focuses on how contract information can be communicated and
memorialized with a “reader-first” mindset. A reader-first mindset focuses on each
user type who relies on the contract document at any point during the contract’s
life cycle to perform their jobs. The research builds on current research, focusing
on shifting away from drafting documents that are intended to win a legal
argument to drafting documents that promote trust between contracting parties,
achieve the expected business goals, and prevent problems and disputes (Nysten-
Haarala et al., 2010; Haapio, 2013; Haapio et al., 2018).

In business relationships, many misunderstandings are minor at the onset;
however, minor misunderstandings can grow into major disputes without a good
relationship and a clear understanding of the agreement. A good contract design
can provide clarity for the parties when the document language and content are
understood and interpreted the same by all involved parties, at the time of
signature as well as throughout execution. The belief is that enhancing the
readability and comprehension of a contract document will help prevent
misunderstandings or deviations from planned implementation. To achieve this,
the contract document’s content should be easy to find, the language readable for
all audiences, and the information presented so that the intended users can
comprehend and perform the obligations.
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1.3 Theoretical Base and Research Pathway

Two key areas of contract theory that support the framework that contracts should
be developed and designed with a focus on improving exchange relations and
avoiding disputes are relational contract theory and the proactive contracting
approach. While different in research objectives, both share the same ideology that
contracts serve many more purposes than to safeguard against disputes.

The relational contract theory is founded on the concept that contract exchanges
are formed and shaped by the parties’ interactions and social relations (Macneil,
1974). B2B exchanges, especially in global transactions, can be extraordinarily
complex due to the longevity of the relationship and the intricacies of the exchange.
In such long-term relationships, flexibility, shared risk, and trust become essential
(Nysten-Haarala et al., 2010). The relational contract theory supports the notion
that contracts serve multiple purposes and establish a framework of trust, and that
collaboration supports successful contract outcomes (Nysten-Haarala, 1998).

Another theoretical idea that the research builds on is the proactive law approach
that combines a forward-looking legal framework of avoiding disputes and at the
same time builds a collaborative business relationship that supports meeting
expected contract goals (Rekola & Haapio, 2011). The idea of a proactive law
approach to contract construction was first introduced in the Nordic countries,
initiated by a small team of Finnish researchers?. Proactive law is a future-oriented
approach to applying legal knowledge before things go wrong, emphasizing
forward thinking to avoid disputes and create value by building a solid foundation
for a successful business relationship (Haapio, 1999—200). Within the context of
contracting, proactive law merges quality and risk management principles with
preventive measures (Siedel & Haapio, 2010; Haapio, 2013). It proposes “that
companies should improve their contracting capabilities and corporate lawyers
should serve business objectives instead of preparing for possible litigation”
(Nuottila et al., 2016, p.150). The idea that contracts are roadmaps for successful
execution requires a proactive view of when the contract document is developed.
Contracts can be business value creators when the focus shifts during the
document drafting process to how to successfully execute a contract without
resorting to “legal provisions” and expensive dispute resolution measures.

° The Proactive Law movement began in Finland with a 1998 conference paper by Helena
Haapio entitled “Quality Improvement through Proactive Contracting: Contracts are too
important to be left to lawyers!”. The Proactive Law movement continues to grow in
Europe and today the Nordic School of Proactive Law continues as forums for both
practitioners and researchers to further the methods and legal theories of Proactive law.
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The Proactive Law approach has its origins in Preventive Law, first introduced by
Louis M. Brown in the 1950s; in his book “Manual of Preventive Law” he focused
on how the law can be used to support business operations and to avoid disputes
(Brown, 1950). Preventive law strives to apply various legal and practical
principles to plan for successful execution (Gruner, 1998). Business contracts
support an economic transaction, with a goal to gain an economic benefit.
Accepting that the business environment will change over time adds a preventive
dimension to contract drafting.

The relational dimension of the proactive law approach integrates the concept that
contracts are value creators to the preventive law approach, as it considers the law
an enabler to create economic value and successful relationships (Berger-Walliser,
2012). The focus is on preventing misunderstandings and disputes during the
contract development phase, along with outlining the relationship and how the
parties will work together through the life of the agreement to achieve the expected
economic returns (Rekola & Haapio, 2011). Defining upfront how the parties
intend to work together as the environment changes and execution does not go as
planned is different from focusing solely on how to prevent disputes.

Coalescing the relational contracting theory and proactive law approach
establishes a new dimension to contract document development that places
utmost importance on producing contracts that are collaborative and designed
with a proactive mindset that focuses on contracts as part of creating economic
value. Ultimately, this approach strives to eliminate the baseline that contracts are
purely intended to safeguard the parties when things go wrong or to resolve
disputes. Rather this viewpoint provides a framework for a user-centered contract
theory, which believes contracts are communication tools in a multi-disciplinary
environment supporting positive relationships that avoid disputes and provide
companies a competitive advantage.

The multi-disciplinary research crosses into the field of design theory and
cognitive load theory. Design thinking as a theoretical framework is a problem-
solving approach where design principles are applied to produce new and more
effective solutions (Brown, 2019). Cognitive load theory (CLT) relates to the
working memory, analysis of information processing, and causes of cognitive
overload (Sweller, 1988). While neither theory is the subject of the research, they
form a theoretical base of user-centered design and visualization as part of contract
design.

In a complex business environment, the idea is to improve existing products to be
simple, intuitive, and pleasurable for the user (Kolko, 2015). Design thinking
places a primary focus on the user experience as a measurement of the
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effectiveness of the solutions. In contract design, design thinking applies to
developing contract documents that the user can use, comprehend, and take the
intended action.

When the user is the central subject, the approach no longer focuses on the
contract content as much as it does on how to communicate the information most
effectively to the intended audience. In the same ways as in human-centered
design, the users’ natural behavior is considered the baseline to design interfaces
that are easy to use, intuitive, and avoid performance errors (Oviatt, 2006).
Furthermore, the intrinsic cognitive load, the interactivity of elements (Paas et al.,
2003) is fundamental to simplifying the structure and aids users in understanding
complex contract information.

In contract design, the anticipated effort a user determines when taking an initial
look at the document must be considered. A judgment task, in essence anticipation
of effort, is the prediction a user makes of the mental workload and performance
capabilities needed to tackle the task (Fennema & Kelainmuntz, 1995). The human
mind is sensitive to visual cues and processes different types of visual display in
different ways. B2B contracts are complex because of the multitude of concepts
related to the transaction, placing utmost importance on the user-interface design.
Consideration of reducing the cognitive load and a users’ perception of the
anticipated effort to read a contract is part of the baseline throughout the research.

The research pathway was a three-phase process, spanning five years, as outlined
in Figure 2. The sequential research process consisted of multiple objects of study
employing various research methods. The contract document and the complexities
were analyzed throughout.

Purpose of a Contract Document Redesign &
Simplification

Contract eContract Clauses

elLaw eStakeholders and End- eStructure
eBusiness users eLanguage
o\isualization

Figure 2. Research Pathway
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The initial step involved examining the purpose of a contract, from both a legal and
managerial perspective. Step two consisted of analyzing and identifying contract
document content and users. In step three, new ideas were explored and tested
within the framework of a user-centered contract design approach. From the
research, three main contract simplification research areas were selected:
structure, language, and visualization.

At the start of the research, the definition of the functions of a contract was
explored. The founding in both legal and managerial literature varied. The author
defines the purpose uniquely as follows: “to serve as the road map during contract
execution to achieve the expected (or greater) economic returns and to provide
legal protections in case a dispute arises.” This definition took shape during phase
one of the research path.

The initial area examined in detail was contract law. The evolution of law in the US
dates to the time at which the English settlers brought the common law system to
the US (Friedman, 2011; Hurst, 1956; Gilmore, 1995). This history offers essential
insight into how contract language and content have evolved over time and
provides answers to why contracts continue to be written and designed mainly in
the traditional format'°. Many other countries’ contract laws have roots dating
back to Roman times and share the same challenges with traditionally written,
complex contract documents.

Contract law and legal theory is the foundational base from which contracts
operate (Bussel, 2016); in contrast, economic theory focuses on how an economic
advantage can be gained from contracts. Both are considered equally important in
the context of this research. However, contract law is considered as given, a fixed
variable; doctrinal principles are not analyzed nor is what specific contract content
should be included or excluded. Instead, the contract document design is the
variable that can be altered. This dissertation assumes that the law itself does not
require a contract document to mirror the prevalent traditional document format.

The legally centric contract form is often caused by the drafter’s focus on the
inclusion of legally founded contract content. Consequently, the intended business
relationship and operational content tend to take on a similar legalese form of
writing. In a legally centric approach, prior contract language tested and proved in
court is duplicated to ensure legal protections are included if a dispute arises. This
approach neglects to ensure that the document writing can be comprehended by

10 US law was chosen as the primary subject for contract law analysis because the contract
documents analyzed in the research are mainly US B2B contracts. Globalization has
caused contracts written under US law to also be used globally in cross-border
transactions.
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the intended users. The legally founded approach to limiting risk might produce a
contract that looks good on paper but lacks the relationship aspect essential for
avoiding disputes and successfully executing the contract obligations (Siedel &
Haapio, 2010).

When focusing on the purpose of a contract, contract law is not the only area that
produces inherently inefficient documents; managerial complexity is a significant
contributor as well (Haapio, 2013). The difference, in general terms, is that legal
inefficiencies arise from the existence of ambiguity, causing disputes and
misunderstandings. In contrast, managerial inefficiencies arise from a lack of
users clearly understanding the contractual obligations or the failure to use the
document during contract performance, which causes profit degradation.
Focusing on contracts as dynamic documents serving as managerial
communication tools strives to reduce managerial complexity and improve
business operations.

The conclusion drawn from phase one is that when a contract document is
designed to capture the parties’ business relationship, it is not merely a document
but rather a document that supports an ongoing process. It is essential to recognize
when developing and drafting contracts that contracts are not static documents;
they live in a dynamic state (Annola, 2003). Many tasks such as negotiations,
contract document finalization, and performance are integral parts of the business
relationship that the contract document supports; in essence, a contract is a “living
document” within the contract management lifecycle.

Throughout the contract’s lifecycle, various types of contract tasks occur that
individuals from different functions perform. It is essential to understand each
contract user’s and stakeholder’s part in the contract life cycle from initiation of
the contract relationship throughout the execution of the agreement. Recognizing
that contracts operate in a multi-user environment is essential. Furthermore,
understanding inter-dependencies in a multi-user environment drives how the
contract design process can be streamlined.

In phase two, the physical contract document was analyzed in detail and de-
compiled to determine the concepts and elements that form a contract, referred to
as the “building blocks” of a contract. Building blocks are derived from breaking
down each individual concept™ of a contract into individual elements (Finnegan,
2016). This notion that contract documents are composed of several distinct

11 A contract concept is referred to by different names, most commonly; a “clause”,
“term”, and “section”. Throughout the dissertation, each concept is referred to as a
building block or clause.
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concepts rather than one continued writing is an essential assumption throughout
the research.

In phase two, the contract content identified by distinct building blocks followed
the theory of “contractual structuralism”. A modular contract approach considers
contract clauses as separate elements that are independent yet can be combined or
integrated (Hwang & Jennejohn, 2017). Building on contractual structuralism, the
research focused on how to manage contract obligations and content by grouping
clauses into categories based on the closeness of the conceptual relationships to a
set user group. An evaluation of the different approaches to contract content
categorization was analyzed and defined. A comparative analysis was conducted to
derive a user-based categorization and to determine how it differs from or aligns
with other existing categorizations of contract content.

Each contract clause or concept serves a specific intent. The intent and correlation
to users can be divided into multiple layers, from high-level groupings to specific
individuals. Defining and outlining these relationships are part of the analysis and
development of the user-based categorization of contract clauses.

In phase three, researching specific design solutions and simplification methods
entailed analyzing how design thinking'2 is applied to improve user experience.
The key to applying design thinking to improving usability is the notion that design
thinking is a multi-step process involving many steps rather than one or more large
steps (Brown & Martin, 2015). Comparing and contrasting design processes to
contract document development provides the baseline for how design thinking can
be applied in contracts.

Integration of design thinking by other disciplines is evolving faster than in the
legal field (Berger-Walliser et al., 2017). Analyzing other disciplines’ integration of
design thinking is essential to explore a solution for contract design. Industries,
such as technology, have standardized processes that are universal to the entire
field. In contrast, current contract design solutions are fragmented and are not
universally adopted. Therefore, solutions are sought that are neutral to contract
type, industry, or country. The aim is to develop solutions that drive a paradigm
shift in contract document development to be a universal contract design process.

Phase three is broken into three different research topics. Contract simplification
is the overarching goal that frames the selected design areas of contract structure,
language, and visualization. First, structure simplification is evaluated, and a user-

12 “Design thinking” according to Tim Brown, is a process mindset, that evolved from
considering design not purely as a process but as a way of thinking to solve complex
problems.
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based four-category grouping of contract content is developed. A user-based
structure outline aims to improve the process of developing content and
assembling clauses in a logical flow. The goal is to create a structure that easily
guides users to navigate a complicated long document and locate the desired
information.

In language simplification, the natural language of contracts, often referred to as
legalese, is the subject of the analysis. Analyzing contracts at the word and
sentence level, the terminology and grammar influencing the natural language of
contracts were identified. Part of the analysis was to identify the technical legally
centric terminology and style prevalent in today’s contracts. Plain English 3
principles were selected as the comparative language and writing style that
promotes writing for the audience. The term “plain English” is integral to contract
simplification and is used throughout the research. Annetta Cheek (2000) from
the Center for Plain Language, outlined the following definition in the November
2000 issue of Clarity Journal:

“A communication is in plain language if it meets the needs of its audience
— by using language, structure and design so clearly and effectively that
the audience has the best possible chance of readily finding what they need,
understanding it, and using it.” (p. 5)

From there, existing standardization of terminology and language in other
professional disciplines was reviewed and evaluated in the context of contract
language to develop a framework for a controlled contract language.

The third topic category in contract design is contract visualization. Information,
communication, and graphic design theory and techniques are evaluated. Various
approaches to integrating images and graphic depictions within the contract
document are analyzed. Visualization is a key area that can help solve the issues of
ambiguity, misinterpretation, and challenges caused by language barriers. Recent
studies show that the inclusion of visuals has a significant impact on both user
comprehension and user-experience (Passera, 2017). The research explores what
visual design is and examines techniques to identify when adding or
supplementing text with images improves comprehension and reduces cognitive
load.

13 Standard English is the form of the English language widely accepted today as the
natural English in use. Plain English is standard English, however, plain English
principles consider the communication to meet the users’ needs versus purely a word
choice.
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To test the conceptual ideas in practice and to evaluate how businesses can
integrate different design methods into their document development processes, a
traditional contract was redesigned. Following the user-centered design process,
the traditional contract was simplified.

On a practical level there is a need, and businesses are exploring new methods and
approaches to find efficiencies and reduce the cost of contract document
development and negotiations. With the help of technology, shifting contract
document development to be a document design process is possible. The presented
design methods and contract development design process coded into a software
application is envisioned to offer the future baseline to shift contract drafting from
a manual to a streamlined, automated contract design approach.

To summarize, this dissertation presents a contract design solution that is based
on employing a user-centered design process. Three specific areas were selected
for analysis, structure, language, and visualization. Three distinct contract design
ideas are proposed within each design area; they are, first, structure simplification
via categorization of user types and breaking the contract into individual building
blocks. Second is language simplification by reducing legalese by implementing
plain English principles as a baseline to develop a Controlled Contract Language
(CCL). The third area is the inclusion of visuals and information design techniques
to improve contract readability and comprehension. Various information design
techniques can be leveraged as part of improving all areas of contract design.
Focusing on reducing the cognitive load of reading a contract visualization of inter-
related terms and pre-award and post-award visualization was analyzed. A holistic
simplified contract can be produced when integrating a user-centered design
process with defined design goals as part of the contract development process, as
shown in Figure 3.
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User-Centered Contract Design

1. STRUCTURE 2. LANGUAGE 3. VISUALIZATION

* User-centered * Plain English * Integrating visualization
Categories * CCL - Controlled * |nter-related clauses

* Contract Building Contract Language ¢ Pre-award and Post-
Blocks award visualization

¥ $ @

A Simplified Contract Document
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Figure 3. User-centered Design Framework

1.4 Research Methodology

The research method employed followed primarily a social sciences research
method versus traditional legal dogmatics, common in traditional legal research,
where the object of study is the law itself. Legal dogmatics or the doctrinal study of
law focuses solely on interpreting legal norms (Peczenik, 1969). Because the
judicial perspective is founded on interpreting legal norms that are derived from
judicial decisions and disputes resolved by courts, it ignores the societal impact
the environment has on contractual operations (Struiksma, 2013).

A social sciences research method, as a research method, analyzes the
relationships between individuals and societies and how society operates (Liberto,
2019). Legal science “studies law as it is and the workings of society” (p. 202),
referred to as law and society in the US and law in the society in the United
Kingdom (Christiani, 2015). Relating to contract research, the social sciences
method considers contracts as part of society and the relationship to the evolution
of contracts (White & Mansfield, 2002). Because contracts are legal artifacts used
in society to engage in business relations, the research is interested in observing
how business users employ and engage with contract documents. In particular, the
impact that contract document design has on contract usability in a multi-user
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environment is explored. Applying a non-doctrinal research method shifts the
focus to studying how contracts function as a part of society.

Focusing specifically on the contract document, it can be noted that while society
and the types of business disputes settled in court have changed over time, the
contract document itself has not changed in form nor design. Researching the
phenomenon of the stagnancy of the contract document design and contract
document evolution overlaps legal dogmatics research when analyzing the root
cause of the phenomena.

The research path taken is multi-disciplinary, utilizing a mixed-method approach,
where both theoretical and methodological research methods are employed.
Within the framework of multi-disciplinary research, both qualitative and
quantitative research was conducted. Mostly qualitative in nature, the research
includes two literary reviews, ethnography as a participant observer, and concept
relationship analysis. The quantitative research includes a readability test and a
collection of existing empirical studies. While limited in number and scope,
existing empirical studies and benchmark reports offer key evidence of the impact
on effectiveness and usability that different approaches to contract development
and design can have from a user perspective.

Analyzing the causes of contract complexity, disfunction, and the challenges users
experience rather than results from disputes provides a different approach to
research within contract law. Because contract law doctrine is derived from real-
world disputes, it involves the natural progression of “high-level” concepts that
mirror society’s evolution. Exploring the interaction of law and society is
considered exploratory versus explanatory research. The difference between the
two is that explanatory research focuses on accumulating theoretical knowledge of
an existing phenomenon, while exploratory seeks to uncover the phenomenon and
seeks solutions to solve the problem (Haapio, 2013).

Guided by the proactive contracting approach, the analysis of how well contracts
promote achieving business objectives required the research method to be multi-
disciplinary, utilizing several research methods (Nystén-Haarala, 2017). If
contracts serve a vital role as business enablers and serve to prevent disputes, it
emphasizes how contracts can be designed to prevent disputes.

Furthermore, how well a contract functions or serves its intended purpose is not
always determined by the law but by the humans using the contract. The research
method employed resembles the field of law and sociology research, where the goal
is to assure that the parties’ interpretation of the obligations are aligned and to
prevent disputes, applied to varying degrees by legal scholars Stewart Macaulay
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(1963) and Ian Macneil (2000). Within this sociologically focused framework,
real-life data collection and observations are essential elements (Cimino, 2015).
Observing the functioning of contracts, as a participant observer in B2B
transactions, over an extended period, suggests that contract documents impact
exchange relations and economic gains or losses.

The author started the formal academic research on the topic in 2011 with a co-
authored presentation and subsequent article on the topic of contract
simplification with Helena Haapio, presented at the IACCM Global Forum for
Contracting & Commercial Excellence held in Phoenix, Arizona (Finnegan &
Haapio, 2011, October 27—-28). Prior to this, the researcher had interactively
engaged in observing contracts as part of business transactions for twelve years4.
Integrated as a practitioner, this involved working in a multi-disciplinary
environment for an extended period, experiencing every aspect of a contract’s
lifecycle. The involvement afforded direct and indirect engagement with a
magnitude of different users, functions, and business partners?s by engaging both
as a participant and as an observing bystander. This type of research method
transferred to formal academic research provides the exploratory baseline to
identify a phenomenon to study and the problem to be solved.

A participant observer research method is also called ethnography or a field study
method and involves spending an extensive amount of time with a specific group,
observing, asking questions, thinking, and seeking to understand how they
consider the world (Delamont, 2004). Direct engagement with contract
stakeholders and users from various functions, disciplines, and companies,
identifying, documenting, and developing new contract design ideas are part of the
ethnography research method.

Ethnography is common in sociological research; the unique elements of the
participant observer are the direct engagement with people in their natural
environment for an extended period (UCSF Library, 2020). Anthropology and
sociology were the first fields to employ this distinctive research method, but over
time it has been gradually accepted as a formal research method and spread to

14 The author has continued as a part time practitioner working as a consultant to various
companies to improve contracting and business processes, including redesigning
contracts and transforming contract management practices by integrating multiple users
as part of the process.

15 The researcher’s engagement commenced in 2000 as a contract specialist and has
continued to the present day in various finance manager and contracts consultant roles.
The direct engagement involved participating in the development, negotiations, drafting,
management and extensive financial analysis and performance tracking on international
B2B contracts's ranging from USD 5,000 to USD multi-billion-dollar contracts. The
engagement involved every phase of the contract lifecycle and the researcher worked with
cross-functional teams analyzing approximately 4,000 contracts.
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other fields of human studies (Jorgensen, 2015). In contract research, this is still a
new research method.

Ethnographers take field notes during their observation that vary in form. The
distinct characteristic of the participant observer field notes, systematically written
over an extended period of time, is that they focus on the “significant” observations
and forms the deepening of knowledge of the observer; this in turn, presents the
framework and develops the initial interpretations of the events (Emerson et al.,
2011). These field notes form the basis for parts of the presented research and
illustrations.

Ethnographic research in business is evolving to support strategic direction by
observing customers’ behavior in their own settings (Anderson, 2009). The
methods of research are significantly different in an academic environment than
for a practitioner in the field. Practitioners are solely focused on finding a solution
to a problem, while a researcher must first answer the question of “why” or “if” a
problem exists. Only discovering the root causes can yield a scientific definition,
cause and effect, and solution to the problem. During the Ph.D. studies, the
theoretical research was conducted to advance the field of contract design and
analyze the phenomenon of contracts as economic value creators in business
operations. In addition, the theoretical ideas were applied to real-world contracts.

A secondary participant observer study was conducted through participation in a
contract law class at Saint Louis University School of Law during the 2018 fall
semester. Fully integrating and participating as a student to document* the
contract teachings in law school established the baseline for how law students
(future lawyers) are taught and trained to analyze and develop contract
documents. How future lawyers are trained is an important part of the research as
lawyers tend to be the primary drafters of contract documents. Understanding the
underlying philosophy taught in law school contract law class, provides critical
evidence to support the root cause analysis and identification of how business
users experience contracts.

To form the theoretical basis, an extensive literature review was conducted. This
type of textual analysis of literature is most common in a field of study where
limited quantitative empirical studies exist. The law and economic literature
related to designing contracts, as related to the content, is exponential; however,
literature specific to optimal contract document design, user-centered contract
design, and contract simplification is limited. The literature review process,

16 Detailed journal entries were made weekly to document the class material and class
objective. Comparative analysis was conducted to compare the law school class contract
law teaching method to how contracts function and are drafted practice.
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spanning the entire research timeframe, was a comprehensive review of existing
literature across a multi-disciplinary spectrum.

Searching for literature online, the initial search terms were, “contract design,”
“contract simplification,” and “contract drafting.” The research extended to cover
“relational contract theory” and “proactive law approach.” The research terms used
to analyze design in contracts included, but were not limed to, “information

” <« b 13 b 13

design,” “communication design,” “legal design,” “user-centered design,” “contract
users” and “cognitive load theory.” In support of each specific contract redesign
ideas search terms such as “contract visualization,” “plain English,” “contract

» «

structure,” “contract automation,” and “contract lifecycle management” were also
relevant. The primary sources for literature originated online from academic
search engines, such as SSRN, ScienceDirect, Scopus, google scholar, and research
gate. Additional journal articles were found via searches in journal databases, such
as Sage, Elsevier, Journal of Strategic Contracts (JSCAN), Harvard Business
Review, Management journals, and several Law School Journals. Conferences and

academic symposiums were another source for the latest research on the topic.

To validate and ensure the latest research articles and presentations were
considered, a secondary literature review was conducted prior to finalizing the
dissertation. The goal of the secondary research review was to synthesize the
literature and sources by the main topics presented and to meet the academic
research criteria of replicability of the study.

The secondary literature review was completed following the initial three steps of
a Systematic Literature Review (SLR), consisting of selecting search terms,
identifying articles, and screening search results following established criteria.
Common as a standalone research method and approach, SLRs systematically
follow a set process to review all available sources of literature on a selected topic
based on selected search terms (Moher et al.,, 2009). Following the Preferred
Reporting Items for Systematic Reviews and Meta-Analyses (PRISMA) model, the
extensive search, review and collection of articles helped ensure the same
identification and selection process was consistently used. One benefit of the
PRISMA model it that once the relevant articles are selected, data is extracted and
analyzed in a systematic manner to support the specific research topic (Moher et
al., 2009). The final step of the standard PRISMA approach was not performed,
because the goal of the secondary SLA conducted was to synthesize the most
relevant literature in support of this dissertation, not to produce a standalone
literature review on the topic.

In addition to ensuring the review of the latest research is considered, the PRISMA
checklist helps identify any gaps in the research. The PRISMA checklist identifies
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in detail the applicable steps and data gathering process to be followed. A detailed
process flow chart of the articles identified and selected via the criteria is included
in Appendix 2. The flowchart summarizes the number of search records, the
number of articles meeting criteria used for selecting articles, the number of
articles related to additional relevant search terms, and the final number of articles
identified.

The outcome of the secondary literature review was the validation of the relevance
of the included articles and to assure any recently published articles were reviewed.
It is to be noted the secondary literature review only used the SLA as a guide and
did not follow or intend to produce a standalone literature review on the topic;
rather it was conducted as an audit and validation of the literature relied on in the
research.

A summary of the relevant literature on the topic is outlined in Table 1. To replicate
and to continue the research presented in this dissertation the identified authors
and organizations are important contributors to the topic. While several other
researchers, scholars, and business organizations are referenced in this work, the
authors and organizations identified below are instrumental sources used to build
the research. Many of the works of the authors are published books.
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Concepts

Summary of Main Literature

Relevant Authors

Organizations
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Dissertation Section

Contracts & Society

Relational Contract Theory

Friedman (2011)

Gilmore (1995)

Macneil (1974, 1975, 2000,
2001)

Cap & Lumina (2005)

Chapter 1 - Contract
Complexity and
Background & Theory

Proactive Law

Helena Haapio (2011, 2013)
Berger-Walliser (2012
Nysten-Haarala (1998, 2010)
The Nordic School of
Proactive Law

Chapter 1 — Background
& Theory

Design Thinking
User-centered Design
User Experience (UX)

Tim Brown (2019)
Don Norman (2013)
Passera (2017)
Hagan (2018)

Chapter 2 - User-
centered Design

Contract Drafting

Stark (2014)
Burnham (2016)
Adams (2013)

Chapter 3 and Chapter
4 - Structure and
Language Simplification

Plain English

Garner (2013)

Butt (2013)

PLAIN

Clarity

Center for Plain English

Chapter 4 - Language
Simplification

Contract Document Design
Visualization
Contract Simplification

Haapio ( 2013)
Passera (2015, 2017)
Waller (2011, 2015)
Simplification Center

Chapter 5 - Contract
Visualization

Contract Automation

Clack (2020)

Roach (2016)
ContractStandars.com
WorldCC (formerly IACCM)

Chapter 2 - Technology
in the Field of Law &
Contracts

Chapter 4 — Controlled
Contract Language

Latest research and empirical studies on commercial and contract management

were obtained at conferences and academic symposiums, for example the

WorldCC conferences, Annual International Conference on Contracts, XIII, and
NCMA conferences. WorldCC conferences include presentations, extensive global
benchmark studies, company case studies, and scholarly research by experts in the

field. The limited number of empirical studies on the topic are predominantly

obtained from conference proceeding literature.
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A research method called relational concept analysis was employed when aligning
the traditionally designed and simplified contract design document content.
Concept relation models in research define concepts in visual form and
systematically align relationships (Nuopponen, 2011); furthermore, relation
models are employed to analyze the causes and effects of phenomenon
(Nuopponen, 2016). The model supports a systematic approach to draw
conclusions about similarities and differences between concepts. In particular, the
structure simplification solutions presented in Chapter 3 were developed using
visual satellite maps?” to identify terminology and relationships between users and
contract clauses.

An empirical readability test was performed to assess contract readability between
traditional legalese framed contract documents and documents that were
redesigned with an aim to reduce text and writing complexity. The hypothesis
tested in the research is the impact that altering the written text by following
standard English and simplifying the writing has on improving contract document
readability, usability, and comprehension. The two quantitative readability tests
comparing traditional versus simplified contract documents utilized two different
established readability tests Gunning Fog Index and the Flesch-Kincaid reading
ease test. The baseline readability test employed the Gunning Fog Index and the
second readability test used the Flesch-Kincaid reading ease test.'® Both formulas
and test results are explained in detail in Chapter 2.

The quantitative readability results show in quantifiable measures the education
level required to comprehend and read the specified text. The test measures the
impact on the equivalent years of education, altering the language and sentence
structure yields. The readability tests are used as part of the analysis in Chapter 4.

Altering contract document design beyond the text crossed into the field of
information design, user-interface design, and graphic design. The research
methodology is focused on the users of the end product and the user’s perceived
experience when interacting with a product. When varying the contract document
design, measurable user-experience results are identified from existing research
results that were collected via quantitative and interview-based results conducted

17 Satellite maps are visual depictions of relationships between different concepts.

18 Flesch-Kincaid reading ease test was specifically selected to support Chapter 3 contract
language simplification ideas. The comparative model used to support the Controlled
Contract Language presented is the aerospace industry’s ASD-STE100 standard. The
readability of the manuals relied also on the Flesch-Kincaid reading ease test. All
aerospace and defense industry maintenance manual writing must adhere to ASD-
STE100, which falls under S1000D, that is, the ISO specification for the procurement and
production of technical publications.
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by current scholars and researchers in the field. These empirical studies support
the research finding in Chapter 5.

Studying user-centered design and user-interface improvements, the method used
aligns with information design research that is a problem-solving process
involving sequential steps. Exploratory in nature, the process begins with
developing an understanding of the user needs, the context, and the actions
expected by the user to take, with a goal to develop usable and accessible products
(Interaction Design Foundation, n.d.). Because usability of the contract document
is central to the research conducted, design thinking as an approach to exploring
user-centered contract design evolved. The research tested various information,
communication, and legal design theories as solutions to the problem statement.

Quantitative research produced by professional associations on the economic
impact, inefficiencies, and problems users experience in reading and
comprehending complex contract documents is invaluable benchmark
information. Directly related to contract management, these published
quantitative benchmark and survey reports are an important part of validating and
determining the relevance of the research. World Commerce & Contracting
(WorldCC), formerly International Organization for Contract & Commercial
Management (IACCM) 9, benchmark and research reports form the baseline for
the quantitative research on the impact of various phenomena observed within the
field of contract management. With more than 60,000 members in more than 183
countries, the WorldCC organization conducts the most extensive quantitative
surveys in the field of contract management available today. The existing research
results chosen are classified as significant based on the number of participants and
the structure of the studies.

In the field of contract management, document simplification and legal design, are
rapidly increasing as topics of both academic research and practical solutions. New
contract design ideas are developed and employed by companies via the use of
technology. The approach to contract document initiation, negotiations,
development, review, and execution by various software applications provides
valuable insight into the current trends and innovations in contract design.
Technology in general, but particularly technology for Contract Lifecycle
Management (CLM), is one of the most significant contributors to the rapid
evolution of technology-driven efficiencies in the field of contract management.
While not the focus of the research, technology cannot be ignored because the

19 In September 2020, IACCM changed its name to WorldCC. Because the case studies,
articles and benchmark reports included were published under the IACCM name it will
occur frequently throughout this dissertation.
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contract document is part of and central to all phases of the contract lifecycle and
business operations.

The final experiment conducted was to leverage the presented user-centered
design process to redesign a traditional contract document. Focusing on each of
the three identified redesign areas; structure, language and visualization, a phased
iterative design process was applied on a clause basis to develop the optimal design
solution. Simulating the theoretical ideas on a B2B contract aims to pave a path to
testing the theoretical ideas in practice. Resembling action research, the specific
ideas are implemented and then evaluated.

1.5 Structure

This dissertation consists of seven chapters. Chapter 1 outlines the current
environment of B2B contracts and why the research is relevant. After that, the
research problem and objective of the research is defined. Next, the theoretical
base and research path is explained along with the research methodology
employed.

Chapter 2 provides an overview of the critical foundational assumptions relied on
in Chapters 3, 4, and 5. The chapter is divided into four main sections. The first
section discusses the legal foundation of contracts and its influence on contract
complexity. Section two outlines the idea of design thinking and introduces a user-
centered design process. The third section examines contract simplification and its
relationship with users and the contract lifecycle. The fourth section examines the
intersection of law, technology, and design. The chapter is concluded with a short
summary of technology in the field of law and contracts.

Chapter 3 presents the idea of structure simplification. The traditional contract
document is analyzed by breaking down the content into individual concepts and
clauses, the “building blocks” of a contract. A user-based categorization is
presented as a model for grouping contract clauses. Each building block is
analyzed and aligned within the user-centered design framework to establish a
process for developing a simplified view of contract content.

Chapter 4 analyzes the natural “legalese” language of contracts prevalent today. By
comparing the technical language of contracts to plain English principles, a
framework for language simplification is defined. Thereafter, exploratory analysis
is conducted on how complexity can be reduced by documenting a standard set of
contract vocabulary and grammar rules in a controlled environment. A controlled



Acta Wasaensia 25

language used in civilian and aerospace industries for writing maintenance
manuals, called ASD-100STE, is used as a model to develop the idea of a CCL.

Chapter 5 examines visualization and information design techniques as the third
element to improve contract design and advance contract simplification. Contract
visualization is a natural extension of contract language and contract structure
simplification when focusing on improving contract comprehension in a multi-
user and multi-disciplinary environment.

How complex information can be presented by other than purely textual means is
the focus. Various visualization techniques are applied to contract building blocks
to test how readability, comprehension, and usability can be improved by
considering visualization as one part of contract simplification. The user-centered
design process is central to analyzing what characteristics of a contract clause
render it conducive or not conducive to visualization. Furthermore, applying
criteria such as humans’ natural way of processing data, elements that cause
cognitive overload and how visualization can be initiated in contract documents
provides a new perspective to the existing research.

Chapter 6 illustrates the user-centered design process simulated in the real world.
To test the theoretical ideas, a traditional contract document, a purchase
agreement between Nordic Birdhouses Ltd and Timo, Inc., referred to as the
“Birdhouse contract” is simplified by following the proposed user-centered design
ideas. The design areas of structure, language and visualization that is the focus of
the research conducted is applied to simplify the document. A readability test is
conducted to compare the readability level prior to and after the redesign.

Chapter 7 provides a summary of the dissertation objective, results, and scientific
contributions. The hope of the author is 1) to add to the literature in the field of
contract design and contract simplification; 2) to initiate further exploration of
standardizing contract language in conjunction with the Plain English movement
and developing a Controlled Contract Language; 3) to spur the adoption of a user-
centered design approach to contract development and drafting; 4) to adopt
visualization as part of contract document design; and 5) to provide practical tools
and methods for businesses and technology companies to shift contract
development to a contract design process.



26 Acta Wasaensia

2 TOWARD A USER-CENTERED DESIGN IN CONTRACTS

2.1 The Legal Foundation of Contract Documents

A contract is a central part of a business transaction. Lawyers know how to read
contracts, but individuals not trained in legal writing often experience contracts
difficult to read and understand (White & Mansfield, 20020). To better
understand why contract writing style differs from other business documents,
contract law and its influence on the contract document are examined. The legal
foundation of contracts and its influence on traditional contract writing style and
form is a central area of the research.

Contract law, particularly in the US, has evolved over time, alongside the country’s
socio-economic evolution versus a written rule applied as a branch of liberal
economics (Friedman, 2011). The result is that progressively, contract law has
become the legal reflection of the free market, and those characteristics are
reflected in the content of contract documents. Overtime contract disputes decided
on in courts have shaped the future application and addition of provisions in
transaction documents.

Universally, contract law is based on the principle of “pacta sunt servanda”2°,
which dates back to 533BCE from Roman law (Cartwright, 2013), when it was
established to deter opportunistic behaviors in exchange relations (Posner, 2014).
In the US, this principle is manifested in the Restatement (Second) of contracts §1,
that states that a contract "is a promise or a set of promises for the breach of which
the law gives a remedy, or the performance of which the law in some way
recognizes as a duty" (Am. Law Inst. 1981). This principle forms the core of the free
market economy as companies can rely on formal enforcement of obligations. This
framework that contracts are legally binding documents that are enforceable by
law is universal across most legal systems.

There is no question that contract law and its application has shaped the prevailing
traditional contract writing style. However, there is no descriptive theory defining
what the law is, nor a complete normative theory explaining what the law should
be (Schwartz & Scott, 2003). Today, a divide exists between scholars on what legal
theory is; the legal positivist primarily considers the law a type of social institution,
while the natural law theorists consider the law primarily a facet of practical
reasoning (Bix, 2010). The non-economic contract theories tend to focus on how
rules can be applied to reach the most just outcome when resolving a dispute (Bix,

20 Contracts are legally binding documents, enforceable under the law.
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2013); in contracts the law and economics theorists examine how the law can be
leveraged to minimize transaction cost and to create value in exchange
transactions (Posner, 2014). Contracts as economic value creators, as argued in
this dissertation, follow the law and economics’ view.

For example, in the US, the application of contract law is guided by two main
judicial documents that courts apply or supplement when making decisions on
certain types of contract transactions (Bussel D. J., 2016). These are the rules in
Article 2 of the Uniform Commercial Code (UCC)2* and the provisions of the
Restatement (Second) of Contracts applicable to business transactions. Due to
their controlled nature, both serve as an integral part and often primary source for
the application of contract law by the courts.

The UCC regulations have been ratified into law by 50 US states, except
Louisiana2?, serving as law within the particular scope it covers (Uniform Law
Commission, 2020). The UCC, by the virtue that it is documented and provides
rules governing contractual transactions between businesses is, in essence, code
law (Weiss, 2000). As evidenced by court decisions, the UCC provides essential
legal protections when a dispute arises. The documented set of rules can be viewed
as giving more flexibility to contract drafters because it provides definitions for
technical terms and guidance on the different parties’ responsibilities. Precedence
from prior court decision provides a framework for how courts have interpreted
and applied the rules.

On the other hand, there are some flaws to the reliance on UCC by reference versus
tailoring contract language for each transaction. First, UCC applies only to the sale
of goods and not services (Uniform Law Commission, 2020). Secondly, the UCC is
interpreted and ratified differently in different states. Knowledge of how each state
has ratified the UCC is required in order to fully understand how judges will
interpret and apply UCC regulations in court. This creates legal risk if parties copy
and paste prior agreements or assume a template agreement can be used across
different states.

Furthermore, when a contract is applied globally across different countries, UCC
provisions do not provide the same or consistent protections, and the differences
in national and international transactional law must be considered (DiMatteo,

21 JCC was first introduced in 1952 with a general goal to harmonize sales transaction
across the US. It is key to note that the interpretation of the code varies by state. Good
collection of the articles and states adoption can be found at:
https://www.law.cornell.edu/ucc

22 [ ouisiana has ratified only parts of the UCC into law.
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2016). In cross-border transactions, the International Sale of Goods23 (CISG, also
known as the Vienna Convention) and Related Transactions treaty, established in
1980, provides guidance and common principles which are international in nature.
In cross-border exchange transactions, the CISG provides modern, uniform, and
fair legislation for the sale of goods (United Nations, 1988). Today the CISG has
been ratified by 93 countries, applying to a significant share of global trade
relations, and is the most successful uniform international trade law (United
Nations, n.d.). Because the CISG is not applicable to all nations or applied
consistently across all jurisdictions, a review of applicability should be done for
each transaction.

Because of the varying application and interpretation of UCC and CISG, the parties
need to be clear whether to include UCC or CISG as part of their contract and to
what extent. Especially in cross-border agreements, courts can apply varying
regulations if they determine them to be applicable to the transaction, even if not
considered by the parties at the time of contract execution.

To further complicate what laws and regulations apply to individual contract
actions, there are regulatory and government oversights of business transactions
that add implied laws. Examples of governmental rules and regulations governing
business transactions are labor law, antitrust law, insurance law, business
regulations and social welfare regulation, which add to the complexity of contract
law application (Friedman, 2011). In addition, courts often decide contract
disputes based on facts beyond the contract document.

While common law and civil law systems are different, there are many similarities.
In the US, UCC is treated similarly to European code law (Weiss, 2000). The
similarities are often regarded as striving for conformity in exchange relations and
importing the European code law system of countries such as Germany, France,
Italy, or Finland, would not be a completely novel idea (Weiss, 2000). However,
the similarities do not necessarily simplify cross-border contract transactions
because of how private international law allocates jurisdiction (Linarelli, 2003).
Contract law drives complexity in contracts that cannot be disregarded.

To find universal solutions, regardless of country, contract law is fundamental to
all contracts because it directs how and when society uses the authority of law to
enforce private agreements (Bussel, 2016). The exact elements required to
constitute a legally binding agreement vary by legal jurisdiction requiring contract

23 CISG is a uniform international sales law and has been ratified by 91 countries as of 30
April 2019 (United Nations, 1988).
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professionals with knowledge of how contract law is applied globally to be part of
the document development process.

Differing interpretations, usage of trade, ambiguity, or lack of terms are some
common reasons that cause misunderstanding or disputes. In these types of cases,
courts focus on “what was the intent of the parties”, driving the transaction and
details of the exchange to become the key elements when interpreting what the
agreement was. Defining the agreed-upon terms of the business deal is not derived
from contract law rather from the negotiations and relationship the parties have
agreed to. Clearly defining the transaction-specific details is imperative to be
included to ensure both parties understood and interpreted the agreement in the
same way. Herein lies the challenge traditional contract documents pose, if users
cannot read nor comprehend the agreement, then determining what the parties’
intent was when executing the final written document is difficult to do.

The traditional contract document today tends to be legal centric language in black
and white text. Furthermore, especially in common law countries, the writing is
filled with archaic words and language dates back centuries. One driving factor for
this is the view that the essential purpose of a contract document is to resolve
disputes in court. In addition, legal doctrine and regulations affecting exchange
relations continue to be presented in legalese form. The complex technical legal
writing and lengthy sentences remain the standard practice in contract writing,
disregarding the other functions a contract serves.

There are, however, valid reasons why contracts should be written in their current
traditional form. Legal is its own discipline, with its own technical language.
Examining the common law system, it is evident that the contract writing style and
terminology have their roots dating back to nineteenth-century judgments by
English courts (Bussel, 2016). Litigated cases, some centuries-old, established the
standard language and terminology in use today. Because of this long-standing
tradition, some will argue that duplicating prior clause language verbatim ensures
the expected protections under the law are attained.

In the US, one of the key court cases that have established the principles behind
contract clauses and the terminology commonly used is the Hadley v. Baxendale,
an 1854 case, which established the principle of remedies24. Including language for
remedies in case of non-performance is an essential risk mitigator in business
contracts. Other, age-old appellate court cases governing the application of
contract law are Wood v. Lucy, Lady Duff-Gordon, a 1917 case, establishing a

24 g Exch. 341, 156 Eng.Rep. 145. (1854)
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principle of promises that lack commitment25; and Webb vs. McGowin, a 1935
case, defining past consideration2¢ principles. Among others, these historical cases
have set the foundation for contract law doctrine and standard clause language
frequently found in contract documents. They are also part of the law school’s
contract law teaching curriculum.

There are benefits to duplicating the same contract language at times to instill
consistency in contract language. The reason is that many believe when a dispute
arises that following precedence will ensure the law is applied by the judge
similarly as in prior court decisions. Consistency and using language proven in
courts are key arguments among those against shifting away from traditional
contract form.

However, every transaction is different; there is a risk when language is copied
from another agreement. Furthermore, it is not always optimal to copy language
from a prior litigated case. Only certain concepts or clauses in a contract are
directly derived from legal precedence; the remaining clauses relate to the business
relationship and transaction-specific agreement. Only when combined are the
agreed-upon term and the law governing such arrangement complete to support
the exchange relationships essential for the economy to function (Hermalin et al.,
2007). In essence, the content and design should consider both the business and
legal users to ensure the document serves all intended purposes.

Tailoring each contract is supported by contract law, which provides flexibility
regarding the form and content of the contract. Founded on the principle of
"Freedom of Contract," anyone (with legal capacity) can execute a contract. The
law does not prescribe the exact form, language nor content businesses must follow
when entering into contractual relationships. In fact, verbal agreements are valid
in many jurisdictions. Many businesses, especially small and medium-sized
businesses, execute contracts on their own behalf, never consulting a lawyer.
Freedom of contract principle fuels the free-market economy because it allows free
engagement of commerce between individuals, companies, and government
institutions.

In B2B transactions, some specific contract clauses, regulations, or usage of trade
have become an essential part of how courts interpret contract law and are
therefore important to know. Examples are contract law principles, such as
freedom of contract, sufficient terms, offer and acceptance, rules of interpretation,
and fair and reasonable dealings (Bussel, 2016), which are fundamental elements

25 222N.Y 88, 118 N.E 214 (1917)
26 27 Ala.App. 82, 168 s0. 196 (1935)
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assuring the intended legal protections are part of the contract. Legally founded
content is important, but so is transaction-specific information. Legally founded
clauses should be tailored for each transaction, not duplicated from one to another.

One reason why the legal ideology keeps influencing the primary baseline in how
contracts are written is the practice of copy-pasting a prior document as the initial
document, which is then edited with the new business terms without changing the
writing of the legal terms (Espenschied, 2019). Continuing to duplicate prior
contracts is “perpetuating the poor drafting habits from one generation of lawyers
to the next” (Espenchied, 2019, pg.2). Without a shift in how a new contract
document is initiated, it will be a challenge to shift away from the traditional
contract form as the baseline.

While assuring legal protections are included is important, it should be noted that
enforcing an agreement in court and performing contract obligations are two
different objectives. Both objectives are essential foundational pillars of a contract
document and not in question. Rather, the process of developing the document,
the design, who should be part of the process and in what order is the focus of the
analysis.

As a participant observer in the field, I have witnessed the negative impact poor
contract management and non-use of contracts during execution have on company
profits and business relationships. The missed delivery date, scope creep, and
missed payments are examples of areas that drain company profits. One root cause
observed for when performance and contract management deviates from the
agreement is that users and stakeholders implementing the contract do not read
or reference the actual contract document to guide their performance.

Contracting parties intend to document the agreed-to relationship and the
bargained for deal in the contract and to serve as the reference point during the
life of the engagement. When the parties define and negotiate the transaction, the
business deal-specific terms are the primary topic. However, when the actual
document is drafted, the legal centric approach and duplicating extensive lengthy
legal protections and “standard” language from prior contracts tend to be the
focus. This causes the contract to be written primarily in the standard legalese
writing style and form. The result is that even the transaction-specific details, the
business terms, are also written in legal-centric language.

Furthermore, the writing style does not just impact business operations when
users do not use or comprehend the information. It also can be detrimental in the
case of a dispute. Especially in international law, courts give consideration to
whether the parties understood the obligations they agreed to when executing the
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contract. For example, the CISG includes a provision supporting universal
uniformity across different jurisdictions and parties with differing backgrounds.
Article 7 (1) — “requires when interpreting the CISG regard is to be had to its
international character and to the need to promote uniformity in its application
and the observance of good faith in international trade” (United Nations, 1988).

These principles of freedom of contract and CISG Article 7 (1) strive to establish a
critical requirement that all parties to the transaction should comprehend the
document content. Intent and understanding by each party, what the obligations
and rights they agreed to are, can be considered to bear equal weight in contract
law. The importance is placed on both parties understanding what they agreed to
when signing the contract. Was there a “meeting of the minds?” Without reading
or understanding the contract content, it can be argued that it is impossible to
achieve a meeting of the minds between the parties.

Another argument by traditionalists is that replacing archaic words with standard
English words, simplifying the document form, or including images renders the
agreement not legally binding 27. This dissertation’s argument is simplified
contract documents that promote clarity, readability, and comprehension, in fact,
provide more legal protection.

When discussing interpretation, subjectivity becomes an element to consider
because different people interpret things differently. However, aiming to reduce
ambiguity and improve clarity in the writing can improve comprehension and
mutual understanding. CISG Article 7(1) supports the notion that consideration
must be given to clarity and comprehension across various users in contract
documents.

In addition, uniformity in the area of contract management is becoming essential
with the emergence of a global economy. People do business together but do not
share the same linguistic and cultural tradition or legal regime (Bussel, 2016), and
different business customs can drive different definitions and applications of legal
rules (Linarelli, 2003). Establishing standard defined terminology, instilling
grammar rules to improve readability, and integrating visualization can help
establish consistency and aid common interpretation across different users.

Contract law should be leveraged as a unifier rather than a divider that requires
those not trained in legal writing to have to seek help when engaging with contract
documents. One approach to unification is language standardization: by
establishing rules that require the writing to be predicated on reducing ambiguity,

27 The researcher found no legal rulings which rendered a judgement that a simplified
non-traditional designed contract is invalid solely based on the document design.
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promoting clarity, and promoting comprehension. The content, choice of words,
and writing style all affect comprehension, depending on who the audience is.
Tailoring the content and writing at the clause level based on the intended reader
can have legal benefits and reduce contract risk if misinterpretations and disputes
are avoided.

2.2 User-centered Design as the Framework for
Simplification

2.2.1 Design Thinking and User-centered Design

Businesses employ design thinking2® to develop solutions that better meet the
user’s needs and preferences to gain economic value (Brown, 2008). This is a
design thinking mindset that Tim Brown29 (2008) defines in business as:

“Put simply, it is a discipline that uses the designer’s sensibility and methods
to match people’s needs with what is technologically feasible and what a
viable business strategy can convert into customer value and market
opportunity.” (p. 2)

Design thinking is a term which changed the term design from purely defined as
developing “beautiful solutions” (Antinez, 2013) to employing design to develop
products for improved customer experience (Spool, 2017). Design thinking focuses
on producing products that are user friendly, usable, and useful.

Design thinking in business is emerging in operational management, especially,
with a goal to improve and optimize user experience for economic gains. The
flexibility design thinking brings is that it can be integrated into any type of
activity, both in society and business. Design thinking opens the door to explore
how to best meet people’s needs. In design, focusing on meeting the user’s needs
is a human-centered design philosophy based on a mindset that aims to
understand the user and then assure the products are usable for the intended
audience (Norman, 2013).

28 The timeframe when “design thinking” entered the business environment is not quite
clear, however, Tim Brown and David Kelley, founders of IDEO, have popularized the
term in the past decade.

29 Tim Brown is the chair for IDEO and he is a member of the Board of Advisors for the
World Economic Forum Center for the Fourth Industrial Revolution and writes for the
Harvard Business Review, The Economist, and other prominent publications. Learn more
see: https://www.ideo.com/people/tim-brown
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Design thinking is a fundamental tool for simplifying and humanizing products
(Kolko, 2015). Reducing the distractions, elements of confusion, and removing
unnecessary visual cues aim to help the user find, comprehend, and use the
information. Integrating design thinking is essentially focusing on producing
functional products.

Another significant contribution design thinking has brought to businesses is the
mindset that all individuals involved are designers (Brown, 2019). One does not
have to be a trained designer to initiate design thinking to enhance existing
solutions. Today non-designers are integrated into business operations as integral
members of redesigning various areas of business operations. Entire organizations
are collaboratively applying design solutions tailored around human interactions
to resolve various problems rather than only designers working in silos.

Striving for communicating the information in the clearest and most effective way
entails developing the design and evaluating if it is functional for the intended
audience. Design thinking is a problem-solving process, and part of the process is
to test if the solutions work (Norman, 2013). If the new design does not improve
the interface, then the old design should be left as is.

Designing functional products requires applying design principles mirroring
people’s natural behavior (Kolko, 2015). The benefits of mirroring human’s natural
behavior are that it frees up memory to give mental capacity to perform the task at
hand (Oviatt, 2006). An overwhelming design that causes confusion at first glance,
can reduce productivity.

Steve Jobs, one of the founders of Apple, Inc., was the twenty-first-century pioneer
of designing user-centered products, whose design focused on simplifying user
interfaces by anticipating the needs of his users (Isaacson, 2012). Streamlining and
removing buttons, icons and any “unnecessary” steps was his approach to
designing visually aesthetic products that were functional (Isaacson, 2012).
Functionality is directly tied to the user’s ability to use the product as intended,
easily, and efficiently. Applying design principles is a key area that contract design
leverages.

Understanding the target user is the primary focus in user-centered design
methodology (Hagan, 2018). Whether the design produces a usable product is
measured by assessing if the intended audience can understand the purpose of the
information and take the intended actions (Siegel & Etzkorn, 2013). Because
people comprehend and interpret information differently, the task to align the
perceived action with the intended action can be tricky.
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One fundamental aspect of design thinking is that it is a process AND a mindset
(Hasso-Plattner-Insitut, n.d.). Understanding the user and the interaction is
important because it takes the design thinking one step further by evaluating the
user experience. A user-centered design process places importance on assuring the
product or system is useful, accessible, intuitive to use, easy to learn, attractive,
and a positive experience, not only ornamental in value (Norman, 2013). By
focusing on the product’s usability, the user experience is the ultimate determinant
if the design is optimal.

Design thinking is intended to improve engagement and user-interface experience
when interacting with a product. When the design yields an improved user
interface it translates directly into efficiencies. Relating back to contract design,
these efficiencies come from reduced errors or omissions, shorter cycle times,
reduced misunderstandings or disputes, and other operational efficiencies. Design
principles can be used to measure the effectiveness of implementing a user-
centered design process in contract development.

User-centered design and user-interface design are often discussed as two distinct
disciplines; the fact the user is the focus makes them “two sides of the same coin”
(Knemeyer, 2015). This means the end product needs to be usable for the intended
audience and easy to navigate to induce the desired action. In this dissertation, the
user’s experience when using the document is the essential evaluation criteria
when determining if the design solution is effective.

Legal design is an emerging field of study. In the field of law, the human-centered
design principles encompass the same principles as the user-centered design
proposed here. Human-centered design is an approach to making the law
accessible for all (Hagan, 2018). Human-centered design is part of legal design,
applies the principles of design thinking, has a fundamental focus on the use
experience, and employs a process of testing solutions in an iterative process
(Hagan, 2018). Both human-centered design and user-centered design aim to
improve user experience by integrating design thinking as a process. However,
there is one notable difference, human-centered legal design focuses on making
the law accessible to everyone, while user-centered contract design focuses on the
users of the specific contract and content.

The Stanford University Legal Design Labs3© is one of the leading research groups
in the field of human-centered legal design. The Design Lab defines itself as “an

30 Stanford University’s Legal design lab focuses their work on human-centered design,
their mission is to improve access to justice by focusing on improving the user experience
of the legal system. https://law.stanford.edu/organizations/pages/legal-design-lab/.For
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interdisciplinary team, working at the intersection of human-centered design,
technology and law, Figure 4, to build a new generation of legal products and
services” (Legal Design Lab, n.d.). The three legal design factors can directly be
related to contract design. The law relates to a contract as a legally binding
document; design relates to improving contract usability; and technology is the
enabler for implementing contract redesign effectively. These three factors
connect contract design to legal design.

The Legal Design Lab®©. Used with permission.

Figure 4.  Legal Design Factors

In both legal and contract design, the user is the central element; this changes the
approach to how the information is presented from a purely legal perspective to a
user perspective (Hagan, 2018). Also, both the human-centered design and user-
centered design approach is focused on “looking through the lens of the users”
rather than the law. The design then shifts to a focus on the user-experience to
ensure the document is usable for the intended audience.

Both human-centered and user-centered design aim to decode complex legal text
and concepts to redesign current legal documents so those who use them can
understand them. Both approaches recognize the users as the central element the
design needs to effectively communicate to. The approach is to integrate design
with the law and ultimately with technology.

In sum, integrating design thinking into business processes is transforming both
the strategy and process of how companies develop products. This changes
business operations by integrating design as part of projects from the onset (Spool,

For further information about the Stanford Legal Design Lab go to:
http://www.legaltechdesign.com/
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2019). Integrating design thinking across the organization from the start of any
project develops a design process that is multi-disciplinary and iterative.
Collaboration to define users’ needs and expectations from multiple perspectives
provides valuable information for developing a product that meets the end-user’s
needs.

2.2.2 User-centered Design Thinking in Contracts

A good contract drafter can make complex ideas easy to understand. How the
communication is formulated can instill simplicity in the communication;
however, there is nothing simple about simplicity (Siegel & Etzkorn, 2013).
Because humans are complicated and perceive information differently it makes the
task of clearly communicating complex contracts a challenge.

Integrating design thinking principles is proposed as the framework to reduce
complexity in contract documents. This means shifting away from the notion that
a contract is drafted by taking a prior agreement and editing it to instilling the idea
of designing a contract document following a user-centered process.

When employing design thinking to improve an existing solution, such as poor
contract design (or lack thereof), the “secret to success is to understand what the
real problem is” (Norman, 2013, p. 217). Analyzing and identifying the root cause
of the problem is different from focusing on solving the problem. Identifying the
causes of contract non-use first will help guide the process of finding new design
solutions for contracts.

Contract simplification is focused on developing a contract design that produces a
contract document that functions as a communication tool for all contract users
dependent on the information. As discussed, the readability and usability of
traditional contract documents are a challenge for many individuals outside and
also within the legal field. The aim is to maximize information exchange through
better contract design.

Because contract documents are inherently complex, many factors must be
considered when identifying how to simplify the document. Contract content and
users vary greatly depending on contract type, industry, jurisdiction, to name a
few; these facts infuse several dimensions to the analysis. Careful consideration
should be given to ensuring that the business and legal functions of the agreement
are depicted accurately while at the same time designing a user-friendly document.
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As an analogy, contract document design can be related to the field of architecture,
where the aim of the design is to fulfill both practical and expressive requirements
(Gowans & Ackerman, 2018). In the same way as a house blueprint, commercial
contracts can be seen as the blueprints for a business transaction (Haapio, 2013).
The relationship between the function of the document and the audience of the
communication is part of the analysis to determine how to develop a functional
and well-designed contract.

Contracts are first and foremost communication tools; they contain information
important for several purposes and different users. Integrating design thinking
and a user-centered design approach by applying information design principles in
contract document development is evaluated to assess optimal ways to
communicate contract information and simplify the overall document. Particularly
when complex information is conveyed, information design can improve
comprehension (Society for Experimental Graphic Design [SEGD], n.d.).

Information design is a multi-disciplinary field as it incorporates communication
design, graphic design, interface design, linguistics, cognitive psychology, among
other disciplines, to anticipate the clearest way to depict information for the
intended audience to accurately comprehend the information (Waller, 2011).
Within this context, information design is considered in this dissertation as the
overarching field that user-centered design falls within.

In order for the parties to connect and interpret the information in the same way,
the drafter has to understand and speak the users’ language (Siegel & Etzkorn,
2013). An important part of the information design domain is understanding how
cognitive, psychological, and linguistics play a role (Waller, 2011). Furthermore,
integrating the idea of cognitive load theory CLT3*, which aims to improve human
interfaces to reduce the required cognitive load to process information (Paas et al.,
2003), is essential. In contract simplification, reducing the cognitive load can help
with user engagement, comprehension, and time to process the information.
Considering CLT in contract design can help overcome the current challenge of
users not engaging with the contract purely due to the initial perception of the
document.

Applying the various information design techniques can reduce the cognitive load,
for example, by depicting clause interdependencies, relationships, and timeframes
via one visual depiction (Mitchell, 2019). Simplifying the presentation of complex
information via the use of design techniques that visually align with how people

31 Cognitive Load Theory (CLT) has its origins in a 1980s study on problem solving by
John Sweller and has been further developed since then by scholars across the globe.
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process information is the essence of user-centered design; striving to
communicate the information based on how human’s process information
contract design can be applied to a single clause and inter-related clauses. Inter-
related clauses contain related information that is often located in various sections
of the document or sometimes in different documents.

Multiple users are part of defining and performing contract information. During
negotiations, the interaction and verbal exchange of information leads to a
common understanding. Afterwards documenting the agreement in the contract
document can be a challenge because the relationship and transaction details
might have involved different functions, users, and stakeholders. Addressing the
complexities of developing a document that will be one single reference point
throughout execution brings forth the dimension of how various functions or
individual parts of negotiating and defining the deal can document their respective
agreements in the contract document directly.

When developing the user-centered design process in contract document
development, the initial observation is the need for an adaptive, flexible, and
differentiated method because contract design must work within the framework
that contracts have multiple users from different functions. Contracts are cross-
functional documents within an organization, and there are both internal and
external users. Also, users can be from different countries and cultures, creating
both comprehension difference and language barriers.

Because design thinking is a problem-solving process that promotes innovation
(Lin & Yi, 2018), it can be leveraged to address how contract design can be
optimized for various users from varying backgrounds that might speak different
languages. Developing a new innovative process that considers the way contracts
are communicated and designed should first and foremost consider the many
users and differences in background, expertise, language, etc.

Based on the traditional contract document creation process that tends to be a one-
time action by duplicating a prior contract that is then edited for the specific
transaction details, lacks an iterative process that focuses on designing a functional
contract document. Furthermore, there is no consideration for what users or user
groups have the knowledge of the specific transaction, the specific relationship of
the parties, and the audience who will rely on the document to perform the agreed-
to obligations. In essence, the current approach ignores the essential element of
who are the stakeholders and users of the information.

Leveraging design thinking and user-centered design ideas, a user-centered design
(UCD) process is proposed as a framework for contract document development.
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Implementing a phased design process aimed at supporting the tasks of “building”
a document breaks the process into phases where the content, users and most
effective design solutions can be considered for each building block of the contract.

Shifting away from simply drafting a document to designing contract documents
can benefit from implementing a standardized iterative process similar to what
other disciplines utilize. In any design process, one must understand the user, the
context of actions, and outline solutions to create usable and accessible products
(Interaction Design Foundation, n.d.). Tailored to achieving a user-centered
contract design, a UCD process tailored to contract document development is
proposed as the framework to apply in contract development (Figure 4). Adopted
from the Interaction Design Foundations design process, the four-phased user-
centered design process is tailored to support optimal contract tailoring during the
design process.

The four phases involve: first, understanding the context of use; second,
identifying the users and stakeholders; and third, developing design solutions. The
fourth and last phase is reviewing and evaluating the outcome. It is the same as in
any design process, it is an iterative problem-solving process with different steps
that can repeat in any sequence (Norman, 2013). Once design solutions are
developed, they are tested and evaluated against the requirements to determine if
the product meets the end-user’s goals.

-
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Figure 5. User-centered Design Phases

The four phases, context, users, design solutions, and evaluation, applied to
contract document design are each part of designing contract interfaces with the
end-user in mind. Contract drafting today tends to be a start-to-finish process
lacking any iterative process. Design methodology as a process integrates phases
of actions. One distinct element is “trial and error”, which is an integral part of
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user-interface design. The process seeks to test and evaluate solutions to find the
one that best meets the end-user’s need. The design process is considered a multi-
step iterative process, and if the evaluation and testing of the solution did not
improve the user interface or experience, then the design process is started over.

In the initial phase, it is critical to understanding the various user groups’
capabilities and their function. Drawing a relationship to the contract content
based on the user’s knowledge and expertise produces the differentiation of types
of terms aligned to the capabilities of different types of users (Argyres & Mayer,
2007). Correlating the users and the contract content is the initial step in breaking
contract content into building blocks categorized by user groups.

There are several benefits to integrating a phased UCD process. First is eliminating
the copy-pasting of prior contracts as the starting point of contract drafting.
Second, complete template contracts are replaced with a modular contract
building approach. A user-centered contract design process is intended to instill
the notion that every contract is designed one clause at a time.

Contract document development utilizing a user-centered design as the framework
is not prevalent in how businesses develop contracts today. There are existing
contract redesign approaches that focuses on the users; however, many are not
commonly used by companies (Kaur, 2018). One reason for the lack of generally
adopted universal solutions is due to the current design process that starts from
an existing contract. When applying a user-centered contract drafting process, an
integrated strategy is required upfront (Maeda, 2006). This means a contract
design process should be integrated as a standard process within the contract
management process.

Another reason why a user-centered approach in contract document development
is not universally adopted is the limited number of individuals drafting the actual
contract document. Contracts are mostly drafted by legal or contract professionals
after negotiations are completed, and the users responsible for performing the
contract tasks have limited involvement (Finnegan, 2013). By introducing design
thinking early into the process, various individuals and functions can be brought
into the document development process at the start of the project. This will help
overcome the practice of lawyers or contract specialists drafting the document
after parties have finalized the transaction details.

Integrating a formal multi-step design process changes the entire process of
contract management, not just contract development. Organizational processes
and governance, structure, decision-making authority, among other activities, are
key influencers to how a company develops its contracts. The integration of design
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thinking and a design process is only a process change, not an overhaul of company
structure. It is an integrating of multiple functions from various disciplines in a
streamlined process of collaboration.

Acceptance of a design mindset is one approach to standardizing contract
development. By establishing the fundamental assumption, users determine how
contracts function, and measuring outcomes by the usability, comprehension and
user experience initiates the shift away from the traditional contract design.
Contracts are not “one size fits all” documents, therefore the design should be
tailored to ensure the information is clear to the users and align with how the
document will be used in practice.

In sum, the proposed user-centered design process for contract development is
envisioned to produce the following four benefits:

1) users are the central element during the entire contract development
process,

2) integrates design thinking early in the process,
3) makes contract drafting a multi-disciplinary task, and
4) opens the door for standardization.

Defining a framework approach allows the various contract design and
simplification methods to be integrated as part of the contract document building
process.

Within this new mindset, the most essential part of user-centered contract design
is understanding who the contract users are and their specific role. Different users
have different needs, and it is essential to understand the type of activities users
are expected to do when interacting with the products (Rogers et al., 2002). Next,
an analysis of contract users, the contract lifecycle, and a business-first contract
development approach are presented.

2.2.3 Selecting Contract Design Methods

Usability refers to whether the reader can comprehend the information and take
the intended action. The goal of redesigning the traditional contract is to make it
easier to read and more user friendly. Therefore, it is essential to present the
information clearly to ensure that the correct action is taken. In addition, the
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design should support value creation by bringing efficiencies to the contract
management process.

Extensive research and practical examples for contract simplification have been
developed and documented by many scholars and practitioners in the field. In
particular, the Simplification Center in the United Kingdom focuses on how to
make complex information clear in order to improve readability and usability
(Simplification Centre, n.d.). In addition, to plain English, structure simplification,
page layout, and integrating design techniques are key elements to simplify
contract documents.

Language simplification and the implementation of plain English or standard
English to reduce legalese and technical language is emerging and evident across
many different contract types and model contracts. In particular, the International
Organization for Standardization Technical Group 37 (ISO/TC 37) is developing a
standardized framework for language simplification that is an important
advancement in support of improving legal documents.

Furthermore, in the area to make contracts more user friendly, by integrating
information design techniques such as visualization, there are two notable scholars
whose work is foundational to the research, Helena Haapio and Stefania Passera.
Both considered pioneers in contract and legal design. Haapio’s dissertation on the
topic, “Next Generation Contracts: A Paradigm Shift”, was published in 2013; it is
one of the first works examining contracts though both a legal and business lens.
Details of her work are presented throughout the dissertation.

Passera’s Ph.D. dissertation, “Beyond the Wall of Text” (2017), examines contract
design from an information designer’s perspective, arguing visualization improves
user interface to produce more user-friendly contracts. Passera’s work has
influenced the field of contract design and has set the foundations for innovation
and a user-centered approach to contract design.

A vast amount of current research was part of analyzing how contract design can
improve readability, comprehension, and making contracts more user friendly.
Both quantitative and qualitative published research on contract document design
revealed a pattern of current types of design categories, summarized under five
general categories: content, layout, language, writing, and visualization, column
one in Table 2. The approach taken was to divide specific design methods related
to a topic (middle column) for example, typography and white space under page
layout, and grammar and sentence structure under writing. The conclusion that
can be drawn from the summary is that contract redesign can be done in multiple
ways, focusing on different aspects of the document. The defined five general
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categories each have distinct design techniques. Each tend to focus on solving a
single or a few problems that cause contract readability and usability challenges.

Table 2. Document Design, Methods and Relationship to Proposed Design
Categories

Current Document Methods Proposed Design
Design Categories
Content Organization
Structure Structure
Standard Clauses
Page Layout Typography
White space
Headings
Language Standard English
Plain English
Dictionary Language
Writing Grammar

Sentence structure
Punctuation

etc.
Visualization Graphics — lines, shapes, Visualization
colors, flowcharts,
Pictures
Grouping

After further analysis, an additional summary of the design categories was
completed. The third column in Table 2 contains the selected three design
categories: structure, language, and visualization, for in-depth analysis, each
presented in Chapters 3, 4, and 5, respectively. The reason for three distinct design
categories versus one is to combine similar design approaches. For example,
content and page layout are considered part of structure simplification. Language
and writing both relate to language. Visualization encompasses all the
visualization methods introduced for simplifying the communication and it can be
related to all aspects of contract information.

The three proposed high-level categories: structure, language, and visualization,
Figure 6, are analyzed in detail to develop three distinct theories and tools how
each design method can contribute to contract simplification. In the context of
contract design, where the aim is to simplify a contract document, integrating
multiple different techniques is essential to produce a complete redesigned
document. By analyzing the various approaches systematically, three distinct
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design areas are presented as the solution to produce one holistic simplified
contract. The benefits of identifying three distinct, high-level design categories is
that it allows grouping similar design methods together. Also, grouping various
methods together makes it easier to develop specific tools to streamline the
contract building process.

Contract Re-Design

STRUCTURE
Building blocks
User-based
clause categories

D

VISUALIZATION

LANGUAGE Information
Plain English design
Controlled

Visualizing Inter-

Contract Language related clauses

Image by Milva Finnegan©
Figure 6. Contract Design Categories

The three redesign categories, Structure, Language and Visualization, each have
distinct characteristics. The language encompasses the writing, terminology, and
grammar. The structure is how the content is assembled and presented in a multi-
disciplinary collaborative environment. Visualization focuses on what information
design is, the criteria for inclusion of visual design to enhance comprehension, and
how inter-related clause visualization reduces the cognitive load of processing
complex contract information.

Because many factors contribute to the complexities in contract documents,
developing a simplified contract document should be a multi-step process. A
balance between what should be left as is and what should be redesigned is an
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essential part of assuring that a tailored contract document is developed. The user-
centered design process is proposed as the framework to help guide the optimal
design approach selection.

When determining what design solutions are optimal, the cost and effort of the
redesign tasks should be considered. During the design process it is crucial to
identify the areas of contract complexity that directly contribute to inefficiencies
or negatively affect economic goals. A redesign might not be value-added in all
cases, and the traditional form of text-only, legal language, might be the best value
proposition.

In addition, the timing of integrating design thinking into contract documents
impacts the cost of developing simplified documents. All too often, a contract is
“translated” either after negotiations or post-signature into summaries or
shortened versions of the original document, adding additional resources to
communicate the contract content. Also, post-contract execution simplification
has an inherent risk if the new version or summary contradicts the original
document. Exploring specific simplification methods integrated into the initial
phase of contract document creation can bring efficiencies and eliminate
producing secondary documents later.

In contract design, the main decision factor when choosing the optimal design
approach should be on determining if the redesign creates value. If the redesigned
clause does not improve comprehension for the intended audience, then the
original form should be left, even if it is in complex text form. Design thinking,
which searches for optimal value, has been referred to as Abduction-1, often
correlated to conventional problem-solving (Dorst, 2011); the end goal is to derive
value from the selected design. Figure 7 is an outline of the equation. The what is
the contract clause and the how is the design choice selected, resulting in
ultimately creating value.

WHAT + HOW = leadsto VALUE

(thing) (working principle) (aspired)

Based on Kees Dorst (2011).

Figure 7. Abduction-1 Theory to Design Thinking
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The law and economics theory assumes contracts are value creators; hence, the
measurement of the contract redesign’s effectiveness is imperative. Redesigning
with a mindset of shifting entirely away from the traditional design is not always
optimal nor realistic. Evaluating if the new design is more effective than the
original design is critical before implementing a new design.

Redesigned contracts, particularly those integrating visualization, improved
usability and user experience, as well as cross-functional communication (Haapio
et a., 2012). The use of visuals can be the key to bridging the gap between complex
contract documents and simplified documents that is easy to comprehend in a
multi-user environment. By identifying the relationship between the context and
users for the various contract clauses, the drafter has an initial guide to evaluate
which design approach is optimal.

Those users familiar with and trained in traditional contracts are not always used
to visuals or information design applied to the document. Assessing how replacing
or supplementing legal text or clauses with visuals can be more difficult compared
to visualizing business terms. Today simplified documents of complex regulatory,
privacy terms, and other technical legal documents exist, and a growing number
of legal practitioners and scholars are driving the development of visualized
contracts. Simplifying complex legal documents has evolved directly from the need
for the user of the document to be able to understand what they are agreeing to
and to make the law accessible to all users (Hagan, 2018). It is imperative that
those signing or executing the contract understand what the document means and
what they are agreeing to.

2.3 Contract Users and the Contract Lifecycle

2.3.1 Contracts as Multi-user Documents

The essential and fundamental assumption of contract design is recognizing who
the users and stakeholders are throughout the entire contract lifecycle.
Throughout the contract lifecycle the contract document, when developed or used
for execution, needs to support an optimal user interface. Because contracts cross
many departments and disciplines, analyzing the definition of a contract user(s) is
an essential part of the research.

In practice, different users and stakeholders work together as a team. For example,
the technical team interacts with the program management team when producing
the products. The business team interacts with the program management team for
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budgets and delivery timelines for cashflow purposes. The subcontract team must
interact with the technical team to order necessary materials. The
interconnectivity of contract users requires different departments and functions to
operate collaboratively together.

Building on the inter-disciplinary collaborative environment that contracts
operate in makes it logical to explore contract users from a functional perspective.
Defined user groups, such as technical, program management, finance, and legal,
provide a first-level summary of types of functions that are part of contract
management. Haapio and Siedel (2011) developed the contracting puzzle visual to
depict a functional view and the inter-related relationship (Figure 8).

Technical & Performance &

Contextual h Delivery
/ Project & Contract /
Management

Business & : S U/ ; Legal &

Financial Risk Management

George Siedel & Helena Haapio: Proactive Law for Managers — A Hidden Source of
Competitive Advantage (Gower 2011). Used with permission.

Figure 8.  The Contracting Puzzle

The contracting puzzle provides a critical insight into two essential aspects to
consider when developing a contract. First, several disciplines have a stake and are
integral to achieving a successful contract outcome. Second, different disciplines
are interrelated and do not operate in isolation, even though each function has
specific responsibilities. Considering this inter-relationship between multiple
functions when the contract document is drafted supports a proactive approach
that can help avoid misunderstandings later (Siedel & Haapio, 2011). Furthermore,
it supports the division of contract content into elements or building blocks by user
group or function.

Developing a contract document that can communicate the entire business
transaction and the inter-relationships, both internally and externally,
necessitates an examination of contract users and stakeholders. Similar to how the
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contracting puzzle depicts how various functions must operate harmoniously, the
contract document development process needs to support collaboration and the
involvement of multiple users.

A user-centered contract design mindset starts from the assumption contracts are
both multi-disciplinary and multi-user documents. Those involved in developing
the contract document should always consider the audience they are writing for,
answering the question — who will read the document? Writing contracts for the
audience is a mindset and it is time to abolish the practice of drafting contracts
without regard for the audience that has persisted for a long time (Dickerson,

1965).

The audience is the reader. The definition of a “reader” can be found in the
proposed ISO standard proposal for plain language, which states the reader is the
user or stakeholder that is the audience for the document (International Plain
language Federation, n.d.). As a statement, the task to identify the users and
stakeholders may sound easy; however, a contract document supports numerous
activities that can span over an extended timeframe, making it a complicated task.

Furthermore, the differences in companies, transaction details, and scope of the
business deal further impede developing an exact universal definition for the term
“contract users”. This challenge can be overcome by adding a step within the
contract design process. Integrating a step to define contract users and
stakeholders in the user-centered design process assures the specific transaction
content is aligned with the users. This step to identify those involved and those
who are expected to be involved in the future is considered a critical step before
choosing the design approach.

On a macro-level, to help guide the task of identifying the contract users and
stakeholders, anyone who can impact whether the business deal is a success or
failure is considered a stakeholder or contract user. This includes each individual
involved from the initiation of a business deal to contract close-out. In sum,
contract stakeholders include individuals and groups directly involved with the
contract document to perform their jobs. It also includes indirect individuals and
groups, those who perform their jobs driven by contract obligations and
requirements in support of company operations.

As discussed, defining contract users and stakeholders is not an absolute; rather,
each specific transaction drives the definition of users and stakeholders. One good
general definition of users to adopt is “they are the audience for the document.” In
contracts, this comprises the individuals who need the document to know what
they are expected to do and what they can expect from others (Macneil, 1975).
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Certain functions and disciplines in business organizations have specific expertise
identified by title, function, or discipline. Figure 9 is an example of one way to
define contract users by company functions. Depending on the size of the
company, the number of distinct functions and disciplines will vary.

Leadership Sales & Business

Risk Management p Engineering & Technical

Legal N T
Contracts Users
Finance & Accounting Operations

Contract Management Logistics

Audit & Compliance . Program Management

Image by Milva Finnegan©
Figure 9. Contract Users

In the user-centered design process, once the users are identified, the contract
content is aligned to the users. One method to help identify and align contract
users and the contract content is to develop a concept analysis map between the
user types and related tasks. To accomplish this, one approach is to develop a
satellite model by identifying the terminological concept, in this case by the
function, and then drawing relationships by asking who are responsible for what
tasks. A terminological analysis is a research method where specific terms are
evaluated, and concepts are formed to define and align the terms within a concept
system (Nuopponen, 2005). Figure 10 is an example of a satellite model developed
using the functions as the defined terminology per the contracting puzzle
illustrated in Figure 8. Based on the identified functions, initial questions are
provided to guide the process of identifying what contract clauses are generally
aligned to the specific function and what users are part of the functions. Relational
concept analysis and the satellite model approach are part of the research method
used in Chapter 3.
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Figure 10. Satellite Model by Function

In sum, contract redesign is predicated on who the users of the contract document
are. There is no universal definition of contract users; rather it is dependent on the
specific transaction and company. As such, the user-centered design process starts
with defining who the contract users and stakeholders are. The user-centered
design process is built on the framework that once users and stakeholders are
defined, contract content can be aligned and grouped with specific users or user
groups. A tool to help guide the process is using a satellite map to help align users
with the main functions that are part of contract management. The relationship
analysis should consider the tasks, contract content, and the users and
stakeholders who are integral to the successful performance of the contract
obligations.
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2.3.2 Contracts as Living Documents - Defining the Contract Lifecycle

The “life” of a B2B contract can span over multiple years and involves numerous
different stakeholders. Identifying and evaluating the tasks and users from
initiation of a contract until all contract obligations are fulfilled is referred to
herein as the “contract lifecycle”. The contract document is the central artifact
throughout the contract lifecycle that guides the user and stakeholder’s actions.

Because of the multiple tasks a contract supports, it does not communicate a one-
time action; rather it is a living document “operating” at the center of all contract
management actions. This cycle of tasks is an ongoing process that can repeat or
re-start until contract close-out (Finnegan, 2014). In general, the document’s life
goes through an evolution, a pre-award phase defining tasks that can later change
or repeat throughout the post-award phase (Roach, 2016). Because each task from
the identification of a need until all contract obligations are completed can affect
the value a contract yields for a business, the contract document cannot be
considered a static document.

Within the contract’s lifecycle, distinct phases can be identified. While some
stakeholders are part of the entire lifecycle, others only engage in one or a few
phases. In general, the contract lifecycle mirrors the general sequential contract
management process. The phases within a contract’s life cycle are relatable to most
businesses’ operations.

While contract documents ultimately have a start and end point, the tasks and
length of each task vary and change within the various phases. Because of this, the
dynamic environment contracts function in should be considered during contract
development (Annola, 2003). Defining the phases and types of tasks provides a
guide for specific users to see how they fit into the contract lifecycle. For all users
to understand the multiple purposes a contract serves is essential for effective
contract management.

Today, many companies recognize Contract Management (CM) as a standalone
discipline where contract actions are managed systematically throughout the
contract’s lifecycle (Hirvonen-Ere, 2019). CM’s function in a company involves
assuring that company contracts are managed cost effectively, while promoting a
relational approach to achieving successful contract outcomes. The National
Contract Management Association (NCMA) 32 has defined a CM professional
standard that is published and recognized by practitioners and scholars in the

32 Founded in 1959 and made up of nearly 20,000 members, NCMA is a leading
professional resource for contract managers https://www.ncmahq.org/
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field. Contract Management is defined in the NCMA Contract Management Book
of Knowledge® (CMBOK®) 6t ed., 2019), as:

“Contract Management is the process of managing contracts by a contract
manager to develop solicitations, develop offers, form contracts, perform
contracts, and close contracts. It is a specialized profession with broad
responsibilities that include managing contract features such as
deliverables, deadlines, and contract terms and conditions” (p. 3).

The NCMA approaches the division of tasks in three lifecycle phases, per the
published NCMA CMBOK®) (2019), are Pre-Award, Award, and Post-Award. The
NCMA-defined three lifecycle stages follow closely the US government’s
contracting process and division outlined in the Federal Acquisition Regulations
(FAR)s33.

Today, a formal American National Standards Institute (ANSI) accredited
standard exists to standardize the CMBOK principles further, referred to as the
Contract Management Standards™ (CMS) publication (274 ed.) or ANSI/NCMA
ASD 1-2019 standards document (ANSI & NCMA, 2019). It defines key contract
management concepts and processes and serves as the foundation and framework
for defining contract management as a discipline. The purpose of the standards
document is to define contract management in terms of the processes, the
interaction of job tasks and competencies, and the purposes they serve. “The
common and repeated use of this standard will improve productivity, increase
efficiency, and reduce costs” (ANSI & NCMA, 2019, p. 2).

A strength of the ANSI/NCMA ASD 1-2019 is the detailed breakdown of each of
the overarching three phases of a contract’s lifecycle into five domains (Figure 11).
The five domains, divided by lifecycle phase, represent the competencies and
associated tasks, referred to as the contract management process (ANSI & NCMA,
2019).

3 The FAR is the primary regulation for use by all executive agencies in their acquisition
of supplies and services with appropriated funds. It became effective on April 1, 1984 and
is issued within applicable laws under the joint authorities of the Administrator of
General Services, the Secretary of Defense, and the Administrator for the National
Aeronautics and Space Administration, under the broad policy guidelines of the
Administrator, Office of Federal Procurement Policy, Office of Management and Budget.”
Source: https://www.acquisition.gov/sites/default/files/current/far/pdf/FAR.pdf
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Figure 11.  Contract Lifecycle Phases with Associated Domains

Depending on the company’s size, the products or services part of the transaction
and number of individual tasks included in the domain structure will vary. The
common denominator in the domains is each phase has a specific output. These
are: a solicitation, an offer, a contract, contract performance, and contract close-
out (Figure 12). Knowing the outputs of each domain is essential to evaluate a user-
centered contract design where the audience of the information and actions
intended must be defined while the contract document is developed. Defining
outcomes is beneficial because it identifies specific, relatable goals that occur
within business operations.

2.1 2.2 3.1 4.1 4.2

Develop Develop Form Perform Close
Solicitation Offer Contract Contract Contract

Outcome: Outcome: Outcome: Outcome: Outcome:
Solicitation Offer Contract Contract Closed
Performance Contract

NCMA®. Used with permission.

Figure 12. Contract Management Domains and their Outcomes
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Managing company contracts is a task within all companies, even if a dedicated
CM function is not identified. This is one reason why the process and defined
phases within the contract lifecycle are fragmented and lack a standardized
definition. To support implementing a user-centered design process, a five-phase
contract lifecycle (Figure 13) is proposed in this dissertation as the framework to
define the tasks and align the individuals responsible within the contract lifecycle.

The five-phase division is an extension of the ANSI- and NCMA-defined three-
phase division: pre-award, award, and post-award. However, because
ANSI/NCMA ASD 1-2019 was developed around FAR, there is a lack of inclusion
of the full spectrum of activities that take place in commercial operations and
contracts. Moreover, the proposed 5-phase division considered the independent
tasks within each phase where the contract is often “passed on” to another
individual or department (Finnegan, 2016).

In a user-centered design process, the content and users are aligned. To support
this activity, a multi-user process divided into phases by tasks provides a clearer
view of the functions involved. In addition, it provides a guide to understand the
many various activities and products that are related to the contract document.

Contract Administration Proposals & Sales
*  Contract Reviews & Compliance ¢  Request for Proposals (RFP) /
*  Management — Amendments Request for Information (RFI)
Phase 5
* Dispute Management Phase 1 *  Proposals
*  Audits and Renewals * Initial Business Terms
Multiple
Contract Document Creation &
Contract Execution Negotiations
*  Contract Performance Phase 4 USETS Phase2 Requirements Gathering

*  Contract Tracking *  Contract Drafting
*  Reporting * Negotiations
* Contract Revisions
Phase 3

Review and Approval
* Internal Reviews and Approvals
* Approvals & Signature

Image by Milva Finnegan©
Figure 13. Contract Management Lifecycle Five Phases

Each phase can be further broken into specific tasks. Phase one, proposals and
sales, can be considered to start when business information is shared between two
or more parties; this can be in the form of proposals, offer documents, discussions,



56 Acta Wasaensia

and the like. The sales material and product or service descriptions and pricing
and other business information are usually developed by functions outside of legal
and contain minimal legal language. Sales documents tend to be written in
standard English, and information design techniques are integrated to ensure that
the reader understands the information. Types of users and stakeholders involved
during this phase are those responsible for defining the business transaction, for
example, sales, procurement, technical, logistics, and business management.

During phase two, document creation and negotiations, the transaction details are
finalized, along with the relational aspects of how communication will be
exchanged, how risk is divided, what is the process when things change, how
disputes will be resolved and the like. During phase two, a greater number and
often different functions are involved. It is during this phase that the contract
document is finalized. While the verbal negotiations and discussion take the form
of standard English, the contract document does not usually follow the same
language or writing style. The information gained from the sales and operations
teams is often re-written to conform and flow with the traditional legalese form to
produce the final contract document. The primary user groups are initially
business and technical teams; however, finance, legal, risk management, human
resources, logistics, and other discipline play a key role. At the end of phase 2,
after the final negotiations are completed, legal usually plays a lead role in
completing the final contract document for signature.

During phase two, it is essential to note that various experts are part of the team
even if they do not directly engage with the contract document. For example,
engineering might lead the product specification negotiations while business
management may negotiate the price. During phase two, business development
and program managers often play a central leading role, while engineers, IT
specialist, logistics, and other technical functions are engaged when specific
subject areas are discussed. Legal tends to take on a lead role when the contract
document itself becomes part of the process; unfortunately, this is often toward
the end of phase two (IACCM, 2018c)34. The idea of developing and initiating the
actual contract documenting in phase one and early in phase two is to engage users
outside of legal to participate in the contract document development process.

In phase three, contract review and approval, the agreement is reviewed within an
organization to gain approval and signatures to formalize the legally binding
agreement between the parties. During this time, the contract document goes

34 These data are obtained from the interim report that contains data extracted from
IACCM’s 2018 benchmark survey which gathered input from 742 organizations.
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through reviews for final approval to be signed. Depending on the size of the
business, the review process can entail numerous different departments and
individuals, determined by the internal company policies and processes.
Involvement of both the business and legal focals is beneficial to ensure the
document depicts both the business relationship contemplated and the legal
protections sought after.

Phase four, contract execution, include tasks related to the post-award phase when
the agreed-to obligations are to be performed and managed. Parties to the
agreement must execute and deliver the outlined economic exchange in
accordance with the contract document. Phase four involves participation by many
individuals and departments. In addition to those directly involved in the
execution of the contract, other company stakeholders are reliant on the contract
document information to perform their jobs. For example, the accounting
department needs the payment schedule to send out invoices for accounts
receivable.

After the contract is signed, the opportunity for significant value creation or
degradation takes place, depending on how the actual performance aligns with the
planned performance. The ability to execute contract obligations and maintain
performance within the priced parameters is a challenge every business faces.
Because the future cannot be predicted, the only certainty is that the environment
and execution plan will change. It is how the changes and unexpected events are
managed that will influence if the expected profits are achieved.

The change management process is a critical part of phase four because changes
to the agreed-to transaction are inherent and the process by which changes are
handled can have a significant economic impact. The contract document can aid
in how effectively changes to the original plan are made. If a formal amendment to
the agreement is necessary, then phases one and two are repeated. Trust and
flexibility play a significant role in how efficiently the parties can adapt to the
changes.

Because amendments and modifications to a contract are unavoidable in the long
term in B2B transactions, the contract life cycle is depicted as a circle. Contract
modifications can be a simple change, for example, in what material is used, to
complex changes where scope or schedule are changed, requiring multiple
functions to engage. The more flexible and collaborative the contract management
process is, the less likely that a dispute arises.

Phase five, contract administration, involves tasks similar to phase four that
require active management. Phase five includes tasks such as compliance and
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audits, contract renewal prior to contract expiration, dispute management and so
on. Once all contract obligations are completed and the parties are not renewing
the contract, contract close-out occurs and the contract is dissolved.

Contracts are operational guides for achieving the intended outcome. Unexpected
factors and changes in the environment inevitably create circumstances where the
contract document becomes a critical reference point. Hundreds of events can
trigger a contract action. Managing these actions as they occur is the central
function of contract management.

In sum, one coherent document can connect the various tasks within a company
that multiple departments and functions rely on to perform their jobs. Expanding
the lifecycle phases into five phases with subcategories of general tasks helps
identify the many functions and users involved with the contract document. Based
on the proposed contract lifecycle depiction, there are five levels of general tasks
(Table 3) that occur throughout a contract’s lifecycle.

Table 3. Macro View - Contract Lifecycle Tasks

Five Levels of Contract Lifecycle Tasks

Proposals & Sales

Document Creation & Negotiations
Document Review & Approval
Contract Execution

vk wnN e

Contract Management

Within the process flow, it is important to determine the individuals or
departments responsible for each output. In phase three, where the contract
document is developed, a common fallacy is that contract drafting is a legal
function and only lawyers should write contracts. Rather, it is dependent on the
company structure.

While the contract management process established within a company will vary,
the key is to have a process defined. Because the document itself does not protect
against all future events, the individual’s part of managing the tasks are the risk
mitigators. CLM is about managing all phases of a contract’s lifecycle, focusing on
all stages of the process (Mack, 2020). When integrating all the tasks, a centralized
communication flow can be established.
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Understanding the contract lifecycle guides drafters to determine who should be
part of the process. This should be a data driven systematic process: answering
questions such as, what functions is responsible for each task, who are the
stakeholders during each phase and who are the end-users relying on the
document?

One challenge is that contract actions are tied to the contract document,
independent of who the responsible stakeholders are. Employees come and go, but
the contract obligations do not change. With many different users representing
different disciplines, departments, and functions, a documented process by task
can avoid errors when personnel changes take place.

The more transparency and alignment throughout each phase and task, the more
efficient the various tasks become because information can be leveraged and
reused. For example, proposal document information, such as product
specification, can be directly integrated into the contract document by the
technical focal, if integrated into the contract development process. In the same
way, payment schedules, delivery schedules, and process flows can be duplicated
and directly included by the people who are part of negotiating the transaction in
the specific sections of the contract document. The benefits are two-fold; first,
individuals with expertise develop the contract information, supporting alignment
with the intended audience, i.e., engineers develop the specifications that
engineers will use to execute the contract tasks. Second, information can be
leveraged from other documents that will eliminate re-writing information,
reducing the risk of misinterpretations.

In sum, contracts are living documents that play a role throughout the entire
lifecycle of an exchange relation. The various contract-related tasks, from the
initiation of a contract until close-out, provide an outline for defining the users and
stakeholders who will engage with the contract document. Each of the five phases,
as defined, influence the operational effectiveness of a transaction.

2.3.3 Alternative Way to Draft Contracts: Business Relationship First,
Legal Second

The persistent traditional, legally centric contract documents often come across as
“scary” for those not trained in legal writing. Even when users outside of legal try,
in good faith, to review the contract, their comprehension of the content is lacking,
mainly due to the complexity of the writing (White & Mansfield, 2002). To address
how to reduce complexity in legal documents, evaluating the user’s literacy and
document readability is essential. Considering the source of the initial contract
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draft reveals that when documents are considered purely legal documents, the
legalese technical language tends to dominate.

Today, businesses recognize that contracts are more than just legal documents,
“contracts and even the law are managerial instruments that businesses can use to
shape, organize and guide their economic activities” (Haapio, 2013, p. 3).
However, the current drafting processes do not focus on the users or the business
role contracts serve. This brings forth the discussion of who is the primary
audience that will use the contract document; lawyers or the operations teams
executing the obligations?

Tina Stark’s book (2014), “Drafting Contracts: How and Why Lawyers Do What
They Do”35, used for teaching law school students how to draft contracts, considers
contracts, first and foremost, as business enablers. Stark considers that the
primary function in contract drafting is to establish the terms of the parties’
relationship. This dissertation builds on Stark’s teachings, in particular the
teaching objective of: “learning how to think about writing a contract will require
you to learn how business people and their lawyers think about a transaction and
the contract that memorialize it” (Stark, 2014, p. 6). It is an approach that places
the intended business relationship and transaction details as the primary focus
when initiating a contract draft while still operating within the framework that
contracts are legally binding documents.

Contracting parties intend to maintain a good relationship throughout and to
avoid disputes. When defaults, remedies, and limitations of liability are
documented in exhausting detail, the perception might become a relationship of
mistrust versus a relationship of trust. In addition, excessive “what if” clauses,
based on prior litigated cases, just in case something goes wrong, add a dimension
of length and complexity to contract documents.

While many believe legal protections should be the primary focus because of costly
litigation and dispute resolution, research shows the contrary. A study conducted
in the US shows that the number of contract disputes brought to court is declining.
In 1992, 9,744 contract trials occurred in the 75 largest counties in the US, while
the number was 3,474 in 2005, of which only 1,250 cases were adjudicated (Bussel,
2016). Most contracts do not go to court; rather, misunderstanding and disputes
are settled between the parties.

Support for this is evident in a study that follows the most disputed terms. The
most disputed terms are, in fact, not legal terms; rather the three most frequent

35 The book is used across the US in law schools’ transactional law classes.
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disputed terms are price and price change, invoices and late payments, and
delivery and acceptance (IACCM, 2018a). These can be considered business terms
rather than legal terms. This support Stark’s view that the transaction and
performance details should be the primary focus. Furthermore, the study
highlights the importance of assuring the business terms are clearly defined and
understood by both contracting parties to avoid disputes.

In addition, in most large-scale B2B contracts, many functions outside of legal
are integral to providing the details of the transaction (Haapio & Hagan, 2016).
This includes functions such as program managers, schedulers, engineers,
contract administrators, accountants, and others. These are often the same
functions that have direct responsibilities during the execution phase. Tailoring
the contract document development process to support a multi-user environment
where the most disputed terms are aligned with the functions that are responsible
for implementation can further reduce future misunderstandings.

Focusing on the business terms first is part of the user-centered design process
and aims to clearly document the intended relationship of the parties in a way that
those executing the obligations can easily find, read, and understand the contract.
Compared to a legal framework that tends to favor the traditional legal principal
framework, a relational perspective sees the law of contracts from the point of view
of the stakeholders and users in the process (Swain, 2099). A user-centered
framework integrates the contract users along with the relational perspective. The
benefit is that those with firsthand knowledge and expertise of the agreed-to
exchange relation and transaction details are part of the process.

Approaching contracts as a central reference point and roadmap during execution
places communication between the parties at the fore front. Defining up front how
the parties will communicate and work together as unexpected changes or issues
arise is part of defining the business relationship. By avoiding re-work due to
misunderstandings, efficiencies can be gained. In addition, limiting the necessity
to involve legal each time an issue arises saves time and money.

Because each B2B transaction is unique, it requires each contract term to be
included based on the transaction at hand versus copied from a prior transaction.
A contract which is designed to be flexible and outlines the processes for how
future changes will be handled supports effective contract management. This can
be achieved by tailoring the contract to the specific transaction.

A benefit of focusing on documenting the business terms first is that the deal-
specific information that is discussed and negotiated early on in the business
transaction is documented first. This also changes the drafting process from a
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purely legal function to a collaborative task. Individuals with expertise are involved
in documenting the agreed-to terms, producing a more accurate depiction of the
agreement versus a lawyer later drafting the document without firsthand
knowledge of the parties’ negotiated business arrangement.

The specifics of the business deal guide how the business relationship will proceed
and each parties’ obligations. Understanding the contract’s lifecycle provides
insight into how a contract document functions in real life from the beginning to
the end. All-in-all a contract depicts the business cycle of a company’s business
arrangement. Aligning the contract document to support the business cycle is a
business first approach to contract drafting.

When performing a contract, I argue, a clear understanding of the business deal-
specific information is the most important factor in achieving a successful
outcome. Focusing on how the contract will be used throughout the contract’s life
reveals the need of those executing the contract obligations to be able to easily read
and comprehend the main contract obligations, the “what”, “when”, “where” and
“for how much” (Finnegan, 2014). Assuring these elements are understood by the

end-users is imperative.

One reason there can be a disconnect between the agreed-to deal and execution of
the obligation is that the two activities are performed by different people. When
the users are different from the drafters of the document, the usability and
readability of the contract document might not align. Timing of when the contract
document development is started also creates challenges in aligning the design
around the users. For example, when memorializing the business deal after
negotiations are completed, the contract document is sometimes seen more as a
formality and not as a roadmap for execution.

In a multi-disciplinary environment with one central document it is important to
ensure there is one focal. The distinction between a focal and the developer of a
document is that the focal is responsible for gathering and coordinating the inputs
from other functions. A contract focal is the “glue” that holds it all together. In
many companies this function is performed by a dedicated contract specialist. The
CM function is becoming, more and more, a recognized discipline within
companies where the individual’s assigned responsibility is to manage contracting
activities throughout the entire contract lifecycle.

The CM function focuses on the success of business operations responsible for
managing contracting activities throughout the contract’s lifecycle. It is important
to distinguish that the CM function is not responsible for performing the specified
tasks, rather, the coordination of tasks across multiple functions. It is responsible
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for the contract document and for ensuring that responsibilities and obligations
are completed on time and on budget. The CM function is an essential part of
driving the multi-user collaboration essential for assuring contracts create value
throughout the entire lifecycle.

Another benefit of documenting the business deal details first is that the legal
function is provided the transaction-specific details when starting to review the
document. This can aid in better tailored legal provisions, for example, knowing
the specific delivery terms provides a foundation for a tailored termination for
default provision. Applying contract law provisions “on top” of the business terms
aligns key legal protections and risk mitigation directly to the specific transaction.

In sum, integrating users with knowledge and expertise to document the
relationship and business terms early in the process when the document is
developed supports a user-centered contract development process. Furthermore,
documenting the business terms first provides the key information for legal
protections to be tailored to the specific transaction. The initial focus to avoid
future misunderstanding and disputes is on assuring the performance obligations
for successful execution are documented in the contract and are understood and
interpreted by both parties in the same way.

2.4 Technology in the Field of Law & Contracts

2.4.1 Technology and User-Experience

Today, user-centered design and user experience in technology are something we
experience and interact with each day. Most notably, we rely on our computers and
smartphones to perform many tasks. The main deciding factor for many users
when selecting and continuing to use a product is its design, ease of use, and how
intuitive it is to navigate. To develop an effective design that produces the desired
outcomes, one must consider the interplay of technology and psychology (Norman,
2013). Users’ needs and perceptions, as they engage with a product, should
influence the design process, and ultimately how the information is optimally
presented.

To be useful, products need to be intuitive and simple to interact with (Kolko,
2015). The user interface should guide the user to take the intended action. Steve
Jobs, one of the founders of Apple, can be considered the pioneer for simplicity in
design, his passion for designing beautiful products also extended to functionality
(Isaacson, 2012). Designing a product that is aesthetically appealing and
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functional is the goal of contract simplification and technology enables doing this
efficiently.

Technology enables streamlining of the user-centered contract design process in a
controlled environment. Integrating the entire contract lifecycle allows controlling
inputs, coding design parameters, and providing guided instructions to those
involved in the process. Using technology to define a process helps eliminate
deviations from a process.

Leveraging the multitude of dynamic features that technology offers provides easy-
to-use tools when creating documents (Lin & Yi, 2018). Technology can replace
many tasks that are performed manually today. Furthermore, technology affords
opportunities for controlled process standardization, reuse of information, and
multiple users to engage with one document simultaneously.

Technology is an unavoidable part of developing a new contract development
process. Today, contract development and drafting utilize some form of
technology; no one takes out a blank piece of paper and pen when starting to draft
a contract. However, today’s legal drafting process primarily relies on unstructured
natural language, which is difficult to adopt for computer coding (Roach, 2016).
There is an opportunity for much greater use of technology if lawyers and contract
drafters integrate machine readable structure into their document development
process (Roach, 2016). Controlled language and design models would support
taking machine learning to the next level.

Because technology enables the ability to control and guide the actions of users,
implementing technology applications allows setting parameters and limitations
for user actions. Configuration control is important when engaging multiple users
into one collaborative process. An environment where one single document guides
multiple users and stakeholders’ actions requires a robust configuration control
process.

Furthermore, technology can be leveraged to aid in adherence to regulatory
requirements and rules by “technological management” integrated into contract-
specific technology (Brownsword, 2019). The ability to run reports in seconds
enables efficient audit compliance. In addition, the ability to incorporate
compliance requirements that are automatically applied to applicable contracts
reduces human error.

In the legal field specifically, the availability of legal aids on technology platforms
are numerous. General legal assistance via the help of technology are extensive, as
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those seeking legal help on various topics can access it easily via the internet.
Online legal aids related to contracts are also readily available.

Online legal services are used by consumers and businesses alike to obtain
assistance with government and legal documents. Online legal document
“drafting” technology allows anyone to produce a legal document that resembles
official legal documents. These tools are often provided in a “do-it-yourself” format
with question/answer dialogs, perhaps laced with reference material, and
automated system assembly (Lauritsen, 2007). While the services help produce a
document, they provide little guidance on what the information asked for or sought
means. In addition, the document created tends to be in the traditional legal
document form, still difficult for the average person to read and comprehend.

The question to ask is if the available online legal self-help services actually “help”
in addressing the consumers’ and businesses’ legal challenges? If it is still
necessary to seek a legal professional’s assistance to comprehend the information,
then engaging online legal help is in essence the same as hiring expensive legal
services. To truly leverage technology to make regulatory and legal documents
more comprehensible and usable for those not trained in legal writing, the process
and language should instruct the user and clarify information so that the user can
complete the intended action independently.

When testing the available legal aid technology, one problem that becomes evident
is that it is passive aids rather than active aid, meaning that it is not an interactive
process. Rather users provide information but do not receive any communication
back to ensure they comprehended or properly filled in the form. A dynamic
environment builds on two-way interaction to promote comprehension. Examples
of two-way communication are links or pop-up windows to guidance documents,
indicators when information is entered correctly, and explanation of what
information means. Helping the user understand the context, obligations, and
meaning of the technical terms they are accepting should be integral to the aids,
otherwise the problem of people executing documents they do not comprehend is
perpetuated.

One research group addressing this problem is the visual Law Lab at Stanford
University which focuses on researching electronic user-interface tools to make
technological aids more active versus passive tools. In her article, A Human-
Centered Design Approach to Access to Justice: Generating New Prototypes and
Hypotheses for Invention to make Courts User-Friendly, Margaret Hagan (2018)
discusses how new technology innovations can be leveraged to improve
accessibility to legal services, especially for people without access to a lawyer. It is
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becoming evident that technology is an essential part of making the law and legal
support accessible to everyone.

In this sense, technology can be an aid when the output supports and enhances the
business relationship and performance outcomes; on the contrary, technology can
hinder business outcomes if not properly aligned with the business practices or
users do not understand the output. The technology available varies greatly, and
to evaluate how technology can be leveraged for contract simplification requires a
breakdown of the process of user-centered contract development and how
technology can be a value-added tool.

For most contract-specific technology, the goal is to connect all phases of a
contract’s lifecycle and information flow into one integrated process. Carolyn E. C.
Paris, in her 2012 thesis, evaluated the intersection of Information and
Communication Technology (ICT)3¢ and Contract Management Software (CMS)37.
Her thesis depicts the contracting environment as a circular one that bridges the
gap between the organizational function’s technology part of contracts, such as
enterprise resource planning (ERP) and contract relationship management
systems (CRM) (Paris, 2012). Her distinction that the contracting function crosses
with other organizational functions emphasizes the importance of integrating the
entire contract lifecycle into one process.

While computers are becoming smarter, the truth remains that human cognitive
decision-making is still required. This dissertation is not focused on analyzing the
differences between technology or its impact on contract law; instead, technology
is examined to indicate what contract automation is and what it can be. It examines
how technology can support the move away from contract design and contract
simplification taking place, ex-ante, after the contract document is executed, to
produce well-designed documents each time a new contract is created. Such a
transformation and shift in how companies construct contracts can be one answer
to how a paradigm shift in contract document design can be achieved.

How to integrate technology is complicated, and regulatory rules further
complicate the environment. One good example of a challenge facing many
companies today is compliance with the European General Data Protection
Regulations, EU GDPR 2016/679, which regulates the processing of personal data

36 Information and communication technology (ICT), refers to technologies that provide
access to information through telecommunications. Like Information Technology (IT),
ICT primarily focuses on communication technologies used today such as the Internet,
wireless networks, cell phones, and other communication mediums” (Christensson,
2010).

37 Contract Management software (CMS) has been replaced with the term Contract
Lifecycle Management (CLM) software.
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(EU Commission, 2016). The regulation is complicated and extends beyond just
the protection of individual’s personal information; it also includes rules about
processing, storage, and usage of personal data. When using technology and cloud
computing, where data is housed and how it is treated when crossing international
boarders makes the EU GDPR very complex.

Within IT Law, another emerging technology is “Big Data”, which can be
immensely useful for better decision-making and risk and yield efficiencies;
however, it can create challenges of legal implications (Corrales et al., 2017). Other
examples of technological advances where legal effects are not yet understood is
the emergence of cloud computing, Artificial Intelligence (AI), the Internet of
Things (IoT), and cryptocurrency. Most of these new technologies are penetrating
the field of contracts and will continue to shape how contract actions are
automated.

In addition, two other technologies are emerging, smart contracts and blockchain
contracts. Many see these as vital elements in integrating technology into the
contracting field. Especially in the field of financial transactions where more
transparent standard processes exist, smart contract and blockchain transactions
are used to automate contract actions. Beneficial for individual contract actions or
contract types, there still seems to be a need for overall standardization in order to
codify and train machines to perform contract document development or
management independently.

Technology is transforming the business landscape and is reshaping the contract
management field in several aspects. The efficiencies of integrating technology in
the contract document development process are evident. Embracing technology
when integrating new contract management and document development
processes further supports achieving operational efficiencies.

2.4.2 Contract Lifecycle Management (CLM) Applications

The most deployed technology to manage contracts in businesses is CLM systems
(Cummins & Clack, 2020). It is explicitly developed for contract management
automation, with over 250 various solutions out in the market today (Capterra,
n.d.). New vendors are entering the market with new features for managing
contract tasks from the “cradle” to the “grave,” many with automated integration
to other company technology, such as accounting systems and ERP systems.

New vendors entering the market with new technology can be considered a positive
trend. However, without standardization across the field of contract management
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each company is introducing unique approaches to every aspect of contract
management, from contract assembly to contract document design to
implementation aids. Without standardization, new system features are
introduced with different approaches, we are in a period that has been referred to
as the “Wild West” of CLM system evolution (IACCM and Capgemini, 2018).

Compared to 10 years ago, today’s CLM systems are far more than just a contract
repository or electronic file cabinets. Each year more robust features and
capabilities are introduced to drive further efficiencies. For example, in the short
time between 2016 and 2018, the percentage of companies using robust CLM
systems to author contracts grew by 5% (Bartels, 2019). CLM, as a contract
management tool, supports an extensive amount of company contract-related
tasks, especially when integrated with sibling applications 38, such as order
management and invoicing (Bartels, 2019). The technology trends are to add
features that automate the entire contract lifecycle.

Furthermore, automation and integration into sibling applications allow triggering
contract actions automatically. One typical example is the use of electronic
signature software that can be coded to automatically initiate the process of
approvals and signatures both internally and externally. Another example is
automatic payment processing, such as the accounting ledger or accounts
receivable system, used for invoicing and payment processing. These are all
positive developments that are bringing efficiencies to the contract management
process.

Despite the extensive system availability, a recent studys9 indicates that those who
have deployed a system (just under 60% of respondents) are mostly dissatisfied
and have only been able to deploy limited functionality (IACCM, 2019).
Complexities inherent in contract management with multiple users, fragmented
processes, and many sources of information contribute to the limited use of
technology to support contract management. These challenges need to be
considered in order to fully leverage the benefits that technology can bring.

We know technology has and is the key to superior efficiencies in business
transactions, from internal accounting software to external sales software, many
tasks completed manually before are automated today. For companies not yet
using a CLM system or even contract drafting software, the integration of
technology of some type into the process is the first step in standardizing processes
and gaining efficiencies.

38 Systems that connect to a CLM system to execute contract-related tasks are often
referred to as “sibling applications”.
39 Over 750 organizations participated in the IACCM 2019 study.
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Using a standard or template contract document as the starting point is still
prevalent in contract drafting, with 89% of respondents, in the IJACCM 2019
Benchmark Report (2019) study indicating their company prefers to use standard
terms and templates, and that 42% are still transacted using a standard or template
contract without adjustments (IACCM, 2019). While the trend to move away from
fixed templates to flexible clause libraries allows building contracts by clause, data
shows that astonishingly only 13% of respondents indicated that their company
has set clause libraries (IACCM, 2019). Company approved clause libraries, and
flexible contract development features are both key to shifting away from standard
template contracts.

The user-centered design framework and a contract development method that is a
building process (examined in Chapter 3), considers clause libraries a fundamental
structure to create flexibility for the drafters while instilling control and
compliance with company standards. However, in order for companies to use
clause libraries and system guided contract development some type of automated
system is required that allows adding, removing and editing individual clauses
easily within the system (IACCM, 2019). Aligning the system setup and flow with
a multi-user framework can be the key to automating the user-centered contract
development process.

The idea of clause libraries was already introduced in 2012 by a community of
developers, technicians, and power users that developed a feature allowing users
to select a clause and, by using an “insert” function, add a clause to an existing
document (HotDocs Wiki, 2012). The HotDocs Application Programming
Interface (API) was published for anyone to access. While software companies did
not integrate the exact model of API, in-house developed clause libraries, and
insert functions are part of the unique features each CLM provider offers.

From a process perspective, clause libraries provide the drafter greater flexibility
within pre-determined parameters. Allowing for clauses to be added and modified
within the contract document as the relationship is defined breaks the contract
into individual elements. The contract development becomes a modular process.

Technology offers features to integrate configuration control by granting and
restricting access to specific information within the system when multiple users
are part of the process. Specific clauses can be available to specific users that they
can add directly into the draft document. This produces a tailored document that
is initiated and developed while the business transaction is negotiated and is the
first step in instilling a collaborative inter-disciplinary process for contract
development.
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Within the system or part of system integration, guidance documents and
instructions, commonly referred to as playbooks, can be added. Playbooks help
ensure all company contracts are developed in a unified way when multiple
individuals work within the same document.

Furthermore, CLM applications have robust reporting functions and tracking to
avoid missed due dates, contract expiration, milestone deliverables and so on.
They also support audit and compliance tracking to be streamlined by the
integration of internal audit processes into the contract cycle; these are crucial
elements to ensure compliance with contract obligations, government regulations,
and financial rules (Contractlogix, n.d.). This type of automation is conducive for
AT and provides further efficiencies as less human interaction is required.

With the introduction of CLM systems, other benefits are that paper copies and e-
mail attachments are replaced with a dynamic system with version control and
access control to allow multiple users to engage simultaneously. Any size company,
small, medium, or large, can track and automate every single step within the
contract lifecycle (Contractlogix, n.d.). Processes housed in a controlled
environment allows streamlining contract management tasks by standardized and
guided workflows. The result is that contracting activities are centralized within an
organization.

Considering hypothetically how a CLM system can be configured to align with the
user-centered design process, the various functional touch points of users and
stakeholders’ part of the business process must be addressed. Throughout the
various tasks, such as negotiations, contract drafting, review, approvals, and
signatures, notifications via the system could be sent to desired people to elicit
actions. Technology companies support the multi-disciplinary contract
development process by introducing user-friendly interfaces.

Standardization of functions by user types and the notion that contracts are living
documents is part of most CLM system designs. In addition, the requirement that
contract information is used for different purposes by different functions is evident
by system features that divide and summarize information. Even though the
number of phases and naming convention varies, the flow of a contract document
and information within CLM systems is in general similar. Figure 14 is an example
of a common outline by software providers of the task division within the system.
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Figure 14. Contract Document Flow

The typical CLM document flow—create, approve, distribute, and archive—does
not consider the users or types of tasks that various functions perform. The only
universal assumption is that the document is the central artifact in the contract
lifecycle. Users are the actors who rely on the contract document (or ignore it).
Knowing user’s actions have the most significant impact on the management of
business operations, it might be value added to frame the system process around
functions and user groups.

In sum, there are many benefits a CLM system can provide when managing
company contracts. Efficiencies can be gained and errors avoided during each
phase of the contract lifecycle, Table 4 provides a summary of contract automation
benefits. Implementing technology and automation to manage contracts at any
scale translates into value creation.

Table 4. Benefits of Contract Automation Technology

Benefits of Contract Automation

1. Provides contract drafting specific tools—e.g. questionnaire inputs,
clause libraries and flexible assembly features

Enables cross-functional collaboration in a multi-user environment
Integration of all phases and tasks in the contract lifecycle

Assigned roles and responsibilities

Document configuration control

Automated workflows

Standardized dictionaries and clause libraries

Integrated guidance documents

L O N kR WN

Provides a baseline for standardization, smart contracts, coding, Al

10. Supports auditing, reporting and adherence to laws and regulations
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A CLM system also provides data to support machine learning capabilities that can
be leveraged to automate contract output via algorithms. This philosophy relies on
the interconnectivity of information and 360° visibility of all contract-related
information. The most important consideration for machine learnings is that the
contract information entered into the system is what “trains” the system
algorithms; this source data is produced by human. Therefore, the exact contract
structure, language, and design are directly related to how future automated
contracts will be designed. Next is a brief overview of the different automated
technologies that are expediting automatic contract document development.

2.4.3 Machine Learning, Smart Contracts and Artificial Intelligence

Technology is entering the contract and legal field rapidly. Beyond implementing
an internal CLM system to manage contract actions, there are different types of
technology that use data analytics and code to automate contract actions. New
technologies will replace many manual tasks performed by humans today to gain
efficiencies. Some of the current technologies are machine learning, smart
contract, law as code, blockchain, and Artificial Intelligence (AI). It is important to
remember that an automated system replacing a human is only as good as the data
used to train or code it — the challenge we face is avoiding the “garbage in, garbage
out” phenomenon (Haapio & Linna, 2020).

The unstructured nature of contracts and the natural language of contracts
complicate contract automation. The essence of any automation is to have a set of
coded instructions (Cumming & Clack, 2020). To support codification, a form of
standardization and language rules are a fundamental element. Part of structure
simplification, integrating plain English principles and visualization are
envisioned to support the trend and developments in contract automation and
artificial intelligence.

Next is a short overview of some of the automation applications and Al in existence
today. This overview is intended to inform the reader of the power computer
automation can have to streamline contract development. As such, it is not
intended to be an argument for or against the various technologies.

First discussed is machine learning, which is the phenomenon by which existing
contracts are compiled by computers. The process for computers to be able to
compile contracts is predicated on hundreds of data inputs fed into the system; in
essence, the computer is duplicating the inputs loaded into the system. Machine
learning is about getting computers to program themselves to perform human
tasks (Mitchell, 2006). The information added to the computer data set trains the
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computer to refine its capabilities to “think” like a human. Machine learning is a
set of computer algorithms that “learns” or starts to predict how to perform human
tasks (Flasch, 2012). The benefit that technology provides is the massive amount
of data a computer can process in seconds, well beyond what any human can.

Computers analyze thousands of data points in seconds to draw data patterns.
These patterns set the foundation for “training” the machine to compile contracts
similar to how prior contracts were compiled. Having thousands of contract
documents uploaded into computer systems has enabled machine learning
capabilities in the field of contracts. The problem in contract machine learning is
that the original data used to “train” the system is the existing legally founded
contracts; we are now training machines to perpetuate the problem identified with
traditional contract documents.

When leveraging machine learning, the human interface can be considered the
most critical factor in establishing a new user-friendly baseline for contracts. To
abolish the traditional legal writing style and contract document design, the system
needs to be trained based on simplified contract documents. Structured versus
unstructured data is a concept directly tied to machine learning and automating
contract document creation. Codification of defined structured data sets in
contracts is where the opportunity for simplified contract automation lies.

Redesigned and simplified contracts are just an emerging phenomenon; this is why
today’s computer-generated contracts primarily resemble traditional-looking and
written contract documents. Until a new baseline on a universal scale is
established, technology will continue to produce traditional complex contracts.

Second, the technology discussed is “Smart contracts”, which is rapidly entering
the contracting world. Smart contracts are not in themselves legally binding
contracts, rather they are self-executing contract actions programmed (coded) into
contract software based on an existing contract. Smart contract coding usually
takes place after contract execution. The reality is that the technology must be
leveraged in the field of contracts to gain efficiencies; specific contract actions
coded to self-execute based on pre-defined parameters removes a human interface.
These types of streamlined self-executing contracts are in use today on a smaller
scale related to specific fields and contract types.

To further streamline on a larger scale requires further standardization of contract
terms. While standardizing and coding contract terms has many positive outcomes
it only works when defined terminology, processes or specifications are
documented. In B2B contracts, which require tailoring at the clause and word-
level, standard contract terms cause challenges. Companies have been striving for
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standardized language by implementing template contracts that are then
duplicated from one business transaction to the next with limited editing.

The move toward company-specific contract templates to gain efficiencies has
been steady in the past 30 years. The latest benchmark report indicates the 85% of
companies have a standard template (IACCM, 2019). The problem with contract
templates is that they offer minimal flexibility. The terms are often a compilation
of years of contract knowledge, most often created by lawyers approved for
duplication from business deal to business deal, causing the contract not to capture
the specific transaction contemplated. On the other hand, a benefit is that
templates bring efficiencies and minimize risk by assuring company-approved
protections are included, and by cutting down time spent on drafting.

Other issues and risks arise because the contract is developed by one company, not
negotiated between the parties, causing the risk-sharing to not be balanced. Also,
without input from the other party, the “battle of forms” argument, and relative
power of the parties along with potential inclusion of terms which are not relevant
and unnecessary can become an issue. One study by IACCM indicated that the use
of templates might in fact be costing companies more because relationship
tensions add negotiation time and changes in organization behavior due to
misaligned power (IACCM, 2019).

Because of this, companies strive to move away from set templates to provide more
flexibility. Contract clause libraries and playbooks are becoming more prevalent
because they allow easy customization for each transaction. Especially in
companies with robust CLM systems or electronic contract compilation systems
technology could be used to aid those not trained in contract drafting to participate
in the process.

Another technology aiming to automate legal reasoning is the “law as code” or
computational law movement, which focuses on reducing complexity by
developing different types of “legal user interfaces” (Ruhl, 2015). Computational
Law is defined as “the branch of legal informatics concerned with automation and
mechanization of legal analysis” (Stanford Computational Law, n.d.). It focuses on
how technology can improve and bring efficiencies to various legal actions.
Whether it is to simplify the tax code or contracts, the underlying driver is to
reduce complexity and produce automated legal tools for everyone, not just legal
professionals.

One key distinction to note with computation law is that it is not the same as
current legal systems such as WestLaw, LexisNexis, and RocketLawyer, which
house information and templates for easy access and use. Rather Computational
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Law develops solutions for the codification of regulations in a precise, computable
form (Genesereth, 2015). Contract law and the legal environment create challenges
to standardize because the interpretation of rules and laws are often subjective. In
civil law systems, computational law theory can be applied easier because specific
rules are documented and defined. Some argue that increased regulatory
requirements and contract law application from existing court rulings supports
contract codification even in common law systems.

Open-source codes in the field of contracts such as the CommonTerms project4°
strive to reduce the lengthy and challenging online terms and conditions many
individuals, including myself, agree to without ever reading the agreement. Started
in 2010, the project has continued and in the latest discussion, there is a focus on
five categories: user, protection, standardization of part of contracts, trust,
improving readability, and empowering users (Commonterms, n.d.). Similar
ongoing research and development is taking place in other projects, for example,
by think tank Fores, called "Plattformssamhaéllet" in Sweden.

Blockchain is another technological advancement affecting contracts today. A
smart contract lives in the blockchain. The Merriam-Webster dictionary defines
the blockchain as: “a digital database containing information (such as records of
financial transactions) that can be simultaneously used and shared within a
large decentralized, publicly accessible network” (Merriam-Webster, n.d.). In
simplified terms, there are three critical digital pieces of information stored in the
“Blocks,” 1) transaction-specific information, for example, date and dollar amount
of the transaction, 2) contracting parties, and 3) a unique identifier, referred to as
“hash” and time stamp. The various blocks are strung together, hence the term
blockchain. A verification of the block must take place prior to the link being made;
this is a verification within the system to ensure there is “proof of link” for a party
to connect to the network (Reiff, 2020).

Option contracts on the blockchain are self-executing contracts requiring no
human interface to execute. To illustrate, below is an example of one type of smart
contract flow. Figure 15 shows how a self-executing contract housed in the
blockchain works. This type of automation leaves the individual involved
anonymous; however, the ledger is public. Only select contract types are currently
executed on the blockchain.

40 CommonTerms project aims to solve the “Biggest Lie problem”, the lie individuals state when
clicking “yes we read the terms” which when in fact they did not.
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Figure 15. Smart Contract Flow in the Blockchain

Blockchain features have emerged in smart contracts as well, in areas such as

automated payment. This is made possible because

contracts allowing terms contingent on a decentralized consensus that is tamper-
proof and typically self-enforcing through automated execution.” (Cong & He,
2018, pg. 8). A hypothetical example, Figure 16, illustrates the flow of a contract
within the blockchain. Interdependent events are triggered; the information flow
a new block is added to the

is illustrated via arrows. When consensus is received,
chain (see bottom of Figure 16).

“smart contracts are digital
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Figure 16. An Example Diagram of the Trade-Finance Blockchain Contract

Another key element of the blockchain information flow, as depicted in Figure 16,
is the identification of the information keepers. Third parties are involved in
contract execution and the flow of information through such third parties is critical
for successful contract execution. The order of the sequence of information and
contract actions is also critical. Blockchain operates in a sequential world; this is
where contract execution benefits can be realized. The picture depicts a future state
where the third-party information does not come from human interaction, rather
from the Internet of Things (“IoT”) consisting of sensors within the product to
detect trigger events. An example sensor is a sensor detecting location for delivery.

Beyond smart contract and blockchain, AI will transform the world of contracts.
In the context of B2B contracts, artificial intelligence is still in its early stages. The
essence of Al is contract analytics providing contract outcome and performance
automation. Al is part of the self-executing contract actions starting to emerge in
certain contracting relationships and contract types.

How to pave the path for AI in the contracts field and how automation can be
leveraged to enhance contract activities is emerging and relatively unknown to
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contract practitioners. The term “augmented” intelligence might be better suited
when thinking of Al in contracts. Augmented intelligence aligns with how we can
improve products and services, rather than how to replace the human interface
altogether. A human interface is still essential in contract actions, and I argue, will
be required to some degree in the foreseeable future.

When considering augmented intelligence in contract design, the element of using
large data sets for decisions is closely related to the raw data entered by humans.
The computer output is only as good as the data it relies on. With thousands of
data sets available, computers produce similarity statistics and patterns in
seconds. This type of information is the essence to establish streamlined contract
content. New contract patterns, clauses, and language in simplified form are
fundamental to transform how contracts are designed.

From Today to the Future of Contracts

Artificial Intelligence (Al) The New Buzz Word
Where does contract law and contract management stand in relation to Al?

Contract Lifecycle Management “CLM™ Machine Learning — First step toward Al Artificial Intelligence - Deep
Paper Document - Saved software — contracts live in the cloud. Millions of data is fed into the computer Learning - computers trained in
on individual computers, Varlous stages of cantract management te "train® the computer to see patterns, legal doctrine, business
printed for execution are automated. Extensive hurman Uploading documents, coding, standards, transactions, contract generation,
interface. etc, data to "train the machine™ for = autonomous computer executed
automation, reduce human engagement. legally binding Agreements

YESTERDAY

IF¥OL HAVEN'T
IMPLEMENTED A CLM
SYSTEM ¥OL ARE
ALREADY BEHIND
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Figure 17. Evolution from Paper Contracts to Al

Evolving from softcopy contracts to machine-generated contract documents to the
world of artificial intelligence is a progression in time. The author’s evaluation of
today’s state to the future state is shown in Figure 17. While the illustration might
be dramatic, the reality is that companies today are at different stages of
technology adaption; the only certainty is that technology will keep evolving, and
the legal and contracts fields should continue to leverage technology to gain
efficiencies.
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One challenge for automating contract creation is that the natural language of
contracts varies too greatly to be conducive for standardized codification in its
current form. Standardized terminology and phrases, on the other hand, are very
conducive for codification. To the extent possible, contract standardization is a
solution to contract codification and automation of executed contracts and
automation of contract document compilation. How to reach this state where one
variable relies on the other must be resolved.

The notion “the devil is in the details” becomes crucial as smart contracts and
blockchain transactions evolve. The contract redesign ideas presented simplify the
contracting process and content, allowing for a better baseline for smart contract
codification. Most importantly, contract redesign and contract codification share
the same goals, to streamline activities via standardized parameters. An ideal
future state would be standardization of activities across specific groupings of
contract transactions as open-source code.

2.4.4 Standardization

Standardization and technology together can be a powerful combination to
revolutionize how contracts are developed and designed. Most companies have
standardized contract language, template contracts, and clause language that
deliver efficiencies in terms of reduced resources to create, modify, and review
contracts. The benefits of standardization are reusability, duplication, and
streamlined processes. However, standardization can produce more than
reusability and duplication. Codable standards can drive a global shift in contract
document development.

Individual company standardization versus globally recognized standards is
different. Company-specific standards provide internal efficiencies for a business.
Nevertheless, with two or more parties involved in every transaction, an individual
company standard can hinder efficiencies when neither party is willing to deviate
from their approved standards. Form templates are the most common example of
a company-approved standard that drives inefficiencies in the contracting process
because it is only approved by one party, tends to be one-sided, and companies are
resistant to modifying the terms to avoid having to obtain legal approval. In B2B
transactions between large companies that require flexibility and a shared
understanding to instill trust and support the relationship, template contracts can
have negative consequences.

To address these negative consequences and to instill a contracting environment
of trust and collaboration, professionals in the field have collaborated on drafting
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various standards documents available for anyone to use to support a two-way
collaborative contracting process. Developed and published in partnership with
WorldCC, there are three key standards documents: the contracting principles4,
contracting standards,42 and the contract design pattern library4s, all available as
resources to standardize and streamline contracting practices on a global scale.

The contracting principles are a set of guidelines and example contract language
at the clause level, along with a glossary of terms for some of the most frequently
occurring contract negotiation topics. The goal is to introduce balanced terms to
instill trust and collaboration, and in addition, to yield efficiencies by speeding up
negotiations (IACCM, 2020a). Contracting standards are about mass data
analytics to produce conformed clauses (IACCM, 2020b). The intent of the team
of professionals in the discipline part of analyzing, creating, and documenting the
extensive standards is to instill contract and contract management standards
globally. The idea is that there is a relationship between contracting principles,
contracting standards, and the design pattern library, as illustrated in Figure 18.
Contracting principles and standards aim to produce balanced positions and best
practices (IACCM, 2020b). The relationship between contracting standards and
the contract design pattern library is to design more user-friendly, clear, and
engaging contract documents (IACCM, 2020b).

41 Available at: https://www.iaccm.com/resources/contracting-principles/
42 Available at: https://www.iaccm.com/contract-standards/
43 Available at: https://contract-design.iaccm.com/
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Figure 18. Contract Principles, Standards and Pattern Library Matrix

While the contracting standards and principles with defined contract terminology,
sample clause language, and contract document design templates are available,
they are not commonly encountered in B2B transactions yet. However, the
identification of a need and these available resources is changing the current
contracting environment.

To support companies in initiating new designs to communicate contract
information and to engage in contract simplification, the contract pattern library
offers reusable models and guides (Passera et al., 2020). These are another
example of how standardization is starting to emerge across the globe. However,
the contract simplification methods taking place today are mostly in isolated
environments or within individual companies. To make a pivotal change in
contract design, the design principles and standards adaptability to be codified are
essential for universal integration by CLM providers.

Technology is changing and influencing the contract’s field; however, it is still
human interaction that decides on what baseline data are correct. This is one key
reason why understanding how contracts operate in society is fundamental to
analyze, describe, and develop new solutions. The ability to document the process
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on paper first, define variables, and restriction are essential prior to coding any
software. Because of this, contract experts have an indispensable role in defining
how contract technology is coded for automation.

The assumption throughout the dissertation is that technology is the means by
which the new ideas can be streamlined and duplicated within companies and
across the discipline. Contract automation is instrumental in today’s business to
yield efficiencies, and it is evolving rapidly within the legal field and contract
management discipline. Embracing contract automation, CLM systems, and
future technology enabling Smart contracts and Artificial Intelligence (AI) is
essential. This dissertation will argue that automating the contract lifecycle or
natural language is not enough; rather, solutions that support computer
codification are where true efficiencies can be gained. Supporting standardization
requires an analysis of contract structure, defining contract building blocks,
controlling the natural language of contracts, and integrating visualization. Each
of these topics will examined in the next three chapters.



Acta Wasaensia 83

3 CONTRACT STRUCTURE SIMPLIFICATION

3.1 Problems in Current Contract Design

The first design problem of the traditional contract form is that most contract
documents look like a novel; continuous text with no clear headings, breaks, or
common systematic structure. Even if the information is comprehensible, the lack
of any structural or graphical signals causes documents to be undesirable to read
(Waller, 2015). The problem we face today has been summarized well by Waller,
Haapio, and Passera (2017), as explained:

Complex information is not read in the same way as a newspaper or a
novel. Effective readers of complex text read strategically, in a purposeful
way to solve problems. They skim-read to see the structure, re-read parts
they don’t understand, follow up cross references, and compare
information from different documents. This means that contracts must
have an access structure, with headings logically organized and visible at
a glance. A good structure helps users to search, find, and interpret
information. (para. 19)

A novel-like design signals to the reader a significant cognitive load (Eggleston et
al., 2000). This type of design strongly deters readers from even starting to read
the document. In an empirical study on anticipation of effort to read a document,
Fennema and Kleinmuts (1995) found that individuals are sensitive to information
display and organization changes. The goal of structure simplification, via various
methods, is to reduce the perceived cognitive load and invite users to read the
document.

The second shortcoming of traditional contract design is that it ignores the reader’s
need to move from place to place to obtain the information and understand the
relationship between different sections (Burnham, 2013). A hierarchy of the
content visually clarifies the location of information and helps users find the
specific information they seek, thereby eliminating the need to search the entire
document. A document that clearly shows the user’s alignment to the information
improves readability and helps users find the information sought.

The third and maybe the most prevalent design problem stems from the legal
perspective to categorizing contract clauses by contract law principles (Burnham,
2013; Stark, 2014). Indeed, although already Macaulay (1963) believed that
contracts have two purposes—creating an exchange relation as well as protecting
it—most contracts are still drafted from the legal perspective.
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For example, Burnham’s (2016) and Stark’s (2014) macro view categorizations
represent the legal approach to contract clause categorization. Tina Stark teaches
to translate the agreed business arrangement into contract concepts before
drafting specific contract language. According to Stark, to draft clear and
unambiguous contracts, the drafter must understand the seven key legal concepts
and assemble them properly (see Table 5) (Stark, 2014, p. 9).

Table 5. Stark’s Seven Contract Concepts
Stark — Seven Concepts in Contract Drafting
1. Declaration
2. Representations
3. Warranties
4. Covenants
5. Rights
6. Conditions
7. Discretionary authority

Similarly, Scott Burnham (2016) categorizes clauses into five categories of contract
principles (p. 236). He believes transactional lawyers should be part of planning
the contract document before execution to ensure a future breakdown is
prevented. Burnham’s five categories are summarized in Table 6:

Table 6. Burnham’s Five Categories of Contract Principles
Burnham — Contract Principles Categories
1. Obligation
2. Discretionary Authority
3. Conditions
4. Representations and Warranties
5. Declarations

Burnham guides the drafter to have two sequential tasks when drafting: first, to
determine which type of clause is appropriate for each agreed-to term of the
contract, and second, to determine appropriate language to express that type of
clause. Burnham’s analysis was built on the book, Contract Law in Modern
Society, by Jackson & Bollinger (1980), which emphasized what Burnham calls the
three Ps of drafting:
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Predict what may happen,;
Provide for that contingency; and
Protect your client with a remedy.

One benefit of drafting focusing on the three Ps is that it shifts the drafting process
away from winning an argument in court to a preventive approach focused on
considering and including alternative approaches beyond purely focusing on
language proven in court. Indeed, in this sense, Burnham takes a proactive
approach to contract drafting, which is also an approach adopted in this
dissertation.

In addition to scholarly categorizations, practitioners and contract management
experts have developed contract clause categories intending to standardize
contract structure. For example, ContractStandards has developed a unified
framework structure consisting of nine main categories (Table 7)
(ContractStandards, n.d.a). The nine defined categories partially resemble both
Stark’s and Burnham’s approaches (categories four through eight). The main
difference is the additional categories of Bargain, Exchange, and Term. These three
categories add a focus on the transaction-specific business details. The approach
supports the idea that the purpose of a contract is to create an exchange relation
that produces an economic benefit. Bargain, exchange, and term are critical
elements in a contract that supports operational success. The ContractStandard
Framework categorization strives to ensure that the contract captures both the
business clauses and legal doctrinal founded clauses. A ninth category is added,
General Provisions; this category includes administrative-type clauses that differ
from business- and legal-focused terms and are crucial clauses to include.

Table 7. ContractStandards Framework Clause Categories

ContractStandards Structure Framework

Bargain
Exchange
Term

P w NP

Representations, Warranties and
Acknowledgments

Conditions

Obligations

Rights

Remedies

L o N oW

General Provisions
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One challenge with both Stark’s and Burnham’s approaches is the legal foundation
guiding the drafting process. This approach focuses on assuring legal protections
are first and foremost included. Secondary consideration is given to the user who
will use the document to execute the exchange. Focusing on legal protections tend
to perpetuate the traditional legalese writing and contract form.

ContractStandard’s expanded nine-group categorization is a business-oriented
approach, striving to assure transaction-specific details are included to achieve
successful operational management. However, none of the three categorization
approaches place the user as the central framework to categorize contract content.
Shifting to a user-centered design approach to simplify the contract structure
produces a user-based model for contract content categorization. The user-based
categorization and the alignment to contract clauses are presented next.

3.2 Structure Development: User-based Categorization
and the Building Blocks of a Contract Document

3.2.1 User-based Categorization

The analysis of contract structure simplification aims to explore new methods to
improve the organization of contract content and facilitate finding specific
information. Structure simplification is proposed as a standalone contract design
category due to its unique design approach. Structure simplification differs from
other redesign approaches, such as language simplification or visualization, by
focusing on the clause structure and flow. Language simplification only deals with
written language, words, and grammar at the word, sentence, and paragraph level.
Visualization focuses on supplementing or replacing words, within specific
clauses, with graphics and other visuals to improve user comprehension.

Aligned with the theory of contractual structuralism, the idea of structure
simplification follows the idea that a contract consists of numerous core concepts,
the “building blocks” of a contract. A different macro-level user-based
categorization to manage the contract content and many building blocks is
presented. Unlike a legal or business approach, the user-based categorization
proposed is developed around four general functions: business, technical, legal,
and administrative (Table 8).

The goal for a user-based categorization is for users and stakeholders to intuitively
recognize the specific information that relates to them. The four user-based
categories provide a macro-level view of contract content that supports the
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alignment of contract clauses by user type when initiating structure simplification.
A macro-level initial structure is envisioned to support assembling contract
content, aligning the clauses in a logical flow, and ultimately producing an outline
that improves readability and usability for the end-users.

Table 8. Finnegan’s User-based Contract Categories

Finnegan — Clause Categories

Business
Technical
Legal

P wnN e

Administrative

One of the main differences in the user-based division is that it considers the
audience first and foremost. A user-based division will support the contract design
and development process by identifying who the users or user groups are for the
specific clauses of a contract. Aligning contract content with user groups at the
onset helps tailor information by the experts and the intended audience.

The first category, business, encompasses the transactional aspects of the agreed-
where,” and for “how much.” The

” « ” «

when,
business terms of a relationship are commonly discussed and negotiated first when

to relationship, covering the “what,

a transaction is contemplated, which makes it logical to place business-related
clauses first. From a user perspective, the business terms are fundamental for the
execution team to perform the obligations in the agreement. In this category, the
users tend to be composed of the operations team who will perform the obligations
and ensure the project is executed within the agreed-to parameters; this can
include program management, the finance team, human resources, and the
commercial management team.

The second category, technical, comprises the clauses containing the specifications
and detailed scope of the products and services transacted. The technical category
aligns with users with specialized skills related to the production or performance
of the contract obligations, such as engineering, technology, and architecture, to
name a few. Business and technical clauses overlap to a certain extent; for example,
the scope of the project is often a clause at the beginning of a contract that is
important to business users. In addition, the detailed specifications or Statements
of Work (SOW) are integral and located in other sections or as attachments or
exhibits that are part of the contract.
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The third category, legal, is aligned with users with expertise in contract law
application, limiting risk, dispute resolution, and the like. These terms are often
aligned with the legal department but can also be aligned with risk management,
insurance, contract management, human resources, or other experts. The legal
clauses’ foundation is often contract doctrine intended to assure that the legal
protections afforded under the law are included. Legal clauses also focus on the
“what if” regarding the actions or remedies—if performance or the relationship
does not go to plan. Also, they include clauses such as how any disputes will be
handled and under what legal jurisdiction. The parties’ rights and remedies are
important elements and make up several clauses in the legal category.

The fourth category, administrative, is broken out separately, even though many
clauses can be categorized as legal. The main reason why administrative clauses
are identified as a separate category is to create a section for standard clauses that
are frequent and relatively consistent in language across different contract types.
Administrative clauses can include, for example, notices, amendments,
severability, and assignment. Often companies establish pre-approved clause
language for inclusion that does not require additional approvals.

Administrative clauses are referred to by both business and legal users during
contract execution. Administration clauses are as important as business and legal
clauses, even though the language is often standardized to a certain extent, even
globally. The same process of assembling and tailoring each clause is necessary to
ensure that the terms align with the specific business transaction.

A user-based categorization challenges the mindset that contracts are purely
intended for legal users because contract design capabilities reside with many
different individuals — not just lawyers (Argyres & Mayer, 2007). Grouping the
clauses by users is built on the notion that contracts consist of diverse information
that holds importance for various end-users and stakeholders who have specific
expertise. The user-based categories aligned to each contract clause supports both
the document development process and designing each clause for the intended
audience.

3.2.2 The Building Blocks of a Contract Document

Contracts are a collection of individual concepts or clauses+4, the building blocks,
and not until they are combined does a complete contract document exist. This

4 Contract clause refers to specific concepts within contracts and has different naming
conventions across the globe, for example, term, provision, section, or element. In this
dissertation, the term “clause” or “building blocks” is primarily used.
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mindset views contract creation as a building process. Structural isolation of
clauses is a modular structure that can aid in designing, executing, and enforcing
contract obligations (Hwang & Jennejohn, 2018).

The approach of identifying each contract building block to initiate contract
simplification builds on contractual structuralism that proposes that the way
contract content is structured plays a vital role in every aspect of a contract’s
lifecycle (Hwang & Jennejohn, 2018). All contract users throughout the contract’s
lifecycle should be able to locate the specific information they need easily.

Contract concepts in a traditional document can be identified by skim-reading or
doing a high-level review of the contract document. A contract lacking clear
headings or even clear paragraph breaks can be broken into building blocks by
reading parts of each paragraph to identify the main concept. Figure 19 is an
example of a page from a traditional difficult-to-read contract. On the left are the
building blocks identified by clause title.
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PURCHASE AND SALE AGREEMNT e
Building Blocks

THIS PURCHASE AND SALE AGREEMENT (this "Agreement")
is made as of August 14th, 2015 (the “Effective Date”) between
Nordic Birdhouses Ltd (Seller") and Timo Inc. (“Buyer”). Seller
and Buyer are collectively referred to as the "Parties".

Buyer agrees to buy and Seller agrees to sell and deliver to Buyer
ten thousand (10,000) custom built bird houses (“Birdhouses”) 1. Scope
as agreed to herein. The Birdhouses shall meet the agreed to

specifications, Appendix 1 “Specifications”, which includes
detailed size measurements for each bird type, electronic
monitoring devices and surveillance capability integrated.

Seller agrees to deliver all 10,000 Birdhouses within twelve (12)
months of the Effective Date. Seller agrees to deliver all 2, Delivery
Birdhouses installed on-site at the various county preserves in
Illinois, USA as outlined above. Seller agrees to hold a Design

Review (DR) after three (3) months from the Effective Date
outlining a computer rendering of the final product including
detailed drawings of the surveillance and monitoring system.
Within fourteen (14) days after the completion of the DR Buyer
agrees to send written notifications of its approval of the design.
Should Buyer not approve the design outlined during the DR the
Parties agree to hold a second DR two (2) months after such
notice date and the program schedule shall be extended by two
(2) months as well. Final Pre-Delivery inspection shall be
conducted by Buyer two (2) weeks prior to each Lot delivery. Lot
deliveries shall be in accordance with appendix 2 “Delivery
Schedule”.

Parties agree to a one hundred ($100) USD price per each .
Birdhouse, for a total purchase price for the 10,000 Birdhouses 3. Price &
of one million ($1,000,000) USD (“Purchase Price”). Buyer Payment

agrees to pay amounts due per the following milestone payment

Figure 19. Sample Contract Excerpt and Identified Building Blocks

The specific clause language can be several paragraphs long; however, the clause’s
context can usually be identified from even a skim read. In the example, a
description of the product sold/purchased is outlined first (commonly referred to
as scope). Details of the delivery of the products are defined next. The price and
payment details are documented in the last two paragraphs. Sometimes the same
concepts can be in different sections of a contract. Combining and summarizing
similar concepts together is part of structure simplification.

Once the contract is reviewed and a heading identifies each concept, an outline of
the contract content can be identified, similar to a table of contents. Figure 20 is
an example of a summary of building blocks from a purchase agreement. The high-
level summary of clauses is the initial framework for starting to simplify the
structure. Repositories of company clauses are often housed in databases or clause
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libraries. When housed electronically, for example, in a CLM system, clause
libraries provide great flexibility in reusing and organizing clauses.

Various Building Blocks

1. Scope ] [ 9. Warranty

2. Delivery [ 10. Notices

3. Price &Payment [ 11. Choice of Law

4. Term

6. Indemnity [ 14. Amendments

7. Force Majeure [ 15. Assignment

[

[ ]

[ ]

[ ]

[ 5. Delay in Delivery ] [ 13. Entire Agreement
[ ]

[ )

[ J

8. Confidentiality

)
)
)
[ 12. Arbitration ]
)
)
J
)

[ 16. Severability

Figure 20. Sample Contract Building Blocks

The notion that contracts are made up of building blocks is not novel. For example,
Ken Adam’s (2014) approach to improving layout and readability outlines contract
sections and shows how they can be further grouped into articles that form
building blocks. Also, Gulati and Scott (2013) identified the concept of
standardized provisions as the building blocks of a contract, where standardized
provisions refer to the component of contracts that are common across all
contracts, even though the exact wording may vary from one contract to the next.

Finally, in a conceptual analysis, Tina Stark (2014) uses the term contract building
blocks to define the process of developing a contract one concept at a time.
Similarly, this dissertation builds on the same assumption that contract
development should be considered a process of combining contract concepts. The
unique contribution of the present dissertation is that it proposes a user-based
four-level categorization as the initial outline. Employing the user-centered design
process as the framework, developing contracts one building block at a time, and
engaging users and stakeholders with the relevant expertise achieves a contract
design tailored to the end-user(s).

3.2.3 Aligning the Building Blocks by User Category

In the user-centered design process, each identified building block is aligned with
one or more user groups. The relationship between contract clauses and users is
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identified in the first phase of the proposed user-centered approach. Aligning the
contract clauses to the macro-level user-based categories, business, technical,
legal, and administrative clauses guides the users to the section where clauses
related to them reside. This structure guides the various users during both
document development and contract execution.

The theoretical idea of grouping contract content by user-based categorization as
the first layer is illustrated in the below relational concept map, Figure 21. The idea
is to align contract clauses in the four user-based categories. The model provides a
framework view of what a user-based categorization of contract clauses is. In the
real world, the specific clause titles and clauses will vary; nevertheless,
conceptually, the concept map can be applied to any contract to develop a two-tier
structure outline.
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Figure 21. Building Blocks’ Relational Concept Map

Approaching contract development one clause at a time, “building block by
building block,” will change the process from a document editing to a building
process. Summarizing the various building blocks by title and assembling each
clause one at a time simplifies the contract development process and allows easy
integration and tailoring clauses to the specific transaction. This process is
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different from the common approach of starting with a complete contract
document.

The theoretical categorization is a general outline, and the relationship in a large-
scale cross-functional transaction can produce a more complex outline. There is
often an overlap between user groups and contract-specific clauses, and the
division is not a one-to-one relationship. Thus, the design process should be
collaborative between various individuals and an iterative process to capture the
interdependencies.

The contract lifecycle is the framework that helps guide the outline to allow
multiple people to engage with the document simultaneously. While developing a
user-centered design process, each contract clause’s context and intent must be
individually analyzed to align them to the responsible users or user groups
properly. Many clauses will have one or more users and depending on the
information this can vary during various stages of the contract lifecycle. With the
aid of technology, the responsibility for contract drafting and review can be
assigned to specific users or user groups.

Implementing a cross-functional model into the contract planning and
development process shifts the drafting responsibility from primarily a lawyer’s
responsibility to a team effort. Traditionally, contractual planning has required a
significant amount of a lawyer’s time (McNeil, 2002), but now companies seek
ways to reduce legal involvement to reduce cost (Cummins, 2017). The benefits
are two-fold; not only does a cross-functional drafting process create a document
that is more usable for different users, but it can also reduce legal involvement as
other functions initiate and partake in the preparation of the document.

In addition, users can gain efficiencies when information is easily found, and the
document is intuitive to navigate. Searching for specific information in a
traditional contract document might require the user to read several paragraphs
of text before finding the information they need. In contrast, a contract structure
in which parts are divided into distinct, recognizable explicit sections improves
readability (Garner, 2013). Clear titles and a summary outline, like a table of
contents in a book, reduce the initial cognitive load users experience when looking
at a novel-like document and helps users find specific information quickly.

Finally, a document design process that integrates cross-functional collaboration
is more straightforward when the users are directed to specific parts of the contract
that directly relate to their area of responsibility and expertise. This process breaks
down the substantial task of developing a contract into smaller, more manageable
tasks. All users might not necessarily need to know all the information in the
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contract. For example, an engineer building the product requires the details of the
scope and the specifications but does not necessarily need to know the choice of
law. This is the essence of a tailored user-centered contract design; clauses are
developed by individuals with the knowledge and expertise to tailor the delivery to
the audience.

3.3 User-centered Categorization and the Building Blocks
Approach

3.3.1 Engaging Users in the Contract Development Process

The user-centered contract design process is built on the assumption that contract
development is a multi-disciplinary collaborative process aimed at achieving
successful contract execution. It is common for the pre-award and post-award
activities to be fragmented or completely separate. All too often, those responsible
for negotiating and finalizing the transaction details consider the document
complete when a final agreement has been reached, while those involved in
executing the contract consider the starting point to be when the contract is signed
(Ertel, 2004). When the individuals involved in the negotiations are different from
those performing the contract, issues can arise. The conflict that can arise is that
the deal negotiated might not be realistic and might not work in practice (Ertel,
2004). A process that considers the entire contract lifecycle and the contract as the
central reference point serving many purposes can help resolve discrepancies or
contradictions by connecting pre-award and post-award objectives.

Early involvement by the negotiators and the execution team is important to
understand whether the deal documented on paper will work in practice. Both
subject matter experts and those who can provide insight into how future conflicts
can be avoided should be part of the document development process (Ertel, 2004).
The aim is to develop a document that reflects the agreed-to business arrangement,
and outlines the process to execute the intended relationship while avoiding
disputes.

In current contracting practices, various stakeholder’s involvement early in the
contract drafting process is limited (Finnegan, 2014). Integrating those
responsible for executing the contract as collaborators in the negotiation and
contract development phase can help avoid misunderstandings later. Contract
document collaboration would take place prior to rather than after the business
deal is negotiated and executed.
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Inviting users and stakeholders to engage in the initial phase of the document
development has two benefits. First, it encourages the tailoring of the content to
reflect the specific contracting relationship. Proactively building the relationship
and defining the “rules of engagement,” upfront helps avoid disputes later. Second,
integrating the technical experts and operational teams responsible for executing
the obligations to provide inputs and develop the document improves the accuracy
of the information.

Integrating multiple departments and individuals as part of the document
development process, which is generally completed by only one or a few
individuals today, is not easy. From a logistical perspective, assuring alignment
between responsible parties can be a challenge, and if not managed properly, it can
have a negative impact on contract drafting efficiencies. For instance, if the multi-
user process adds review time or lacks clear directions about who is responsible
for what section, the results may be confusion and duplication of effort.

In order to avoid issues arising, a single assigned lead to manage the contract
document is necessary. It is common practice for lawyers or contract specialists to
be considered the “owners” of the contract; this holds true, as every team activity
requires a leader. The contract focal with principal responsibility for the document
is the “glue” that holds it all together, the keeper of the configuration control key.
The document coordinator is not necessarily the individual or department who has
economic responsibility for meeting the financial obligations. Rather, the contract
focal is the central communicator that assures that information and cross-
functional collaboration is achieved.

The holistic view of the contract lifecycle and the five phases, as described in
Chapter 2, provides the foundation for identifying the user with expertise who is
an essential participant in the contract document development process. Including
many functions early in the document writing process improves information
accuracy, promotes cross-functional communication, and bridges the gap between
pre-award and post-award information sharing.

3.3.2 Assembling the Final Contract in a Logical Flow

The final step to producing a simplified contract structure is assembling the
contract clauses in a logical flow. How the contract content is structured becomes
important when multiple users, including those unfamiliar with contracts, are part
of the document development process. The user-centered design strives to model
the user’s natural behavior to develop a flow that is intuitive and easy to navigate
so the user can efficiently perform the intended actions (Oviatt, 2006). The
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contract structure establishes the document’s flow and layout and is therefore an
integral part of contract simplification. The outline of the content and a systematic
flow can enhance the readability of a document when users can find the
information sought at first glance.

When determining a logical flow, considering what clauses are most frequently
used during execution is an excellent guide to follow. For example, business and
technical teams rely on clauses that support ongoing activities central to contract
operations. Placing them first can improve usability. Subsequent clauses after
scope and delivery could be price, payment, invoicing, and essential information
for the business team to perform tasks such as billing once products or services are
completed. The frequency of operational activities and sequential flow is a good
guide to develop a logical outline of the contract content structure.

To ensure a logical information flow and that the user can navigate the document,
both information and context should be considered. Grouping together similar
topics that connect naturally simplifies the contract development task by leading
the drafter to continue from one section to the next eliminating the need to jump
from one section to another. For example, when defining the price, it is natural to
discuss payment terms and possibly invoicing in the subsequent section to create
a natural flow. The benefits of grouping similar information together help users to
find cross-referenced information more easily. Another example is the term, start
and end dates of the transaction, both are directly tied to termination, and it would
be logical to place them sequentially in the document.

In addition, having a well-defined contract outline supports the assembly of
contract clauses. Understanding how each building block aligns with the users
allows the related contract clauses to be grouped based on users. The goal is to
include applicable content in a logical flow to support ease of locating information.
The users should be able to quickly identify in a macro-level outline the
information sought and then be guided to the location within the document for the
complete clause language.

One practical tool to guide those not trained in contract drafting or familiar with
contract documents is a checklist (see Figure 22). For individuals new to contract
drafting, writing directly into the contract document can be intimidating. A
checklist can be a valuable tool to break up the task, assure those with the
knowledge and expertise to develop clause language, and ensure that all
substantive information is included.
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Purchase Agreement Checklist

Business Terms

O Fee/Payment
QO Price or Fee Agreed To
O Payment Terms and Timing
2 Invoice Process
O Include Term and Termination of Agreement (Define End Date)
O Effective Date
O End Date or Final Event
Q Delivery

Technical Terms

O Scope of Purchase
O Goods/Services to be procured Statement of Work (SOW)
O Specifications of the Goods/Services
O Performance Guarantees
O Product Warranty
O Service Level Guarantee

Legal Terms

O Contracting Parties, Legal Entities
O Confidentiality

O Limitation of Lability

O Indemnification

O Force Majeure

O Choice of Law

O Dispute Resolution

O Entire Agreement

Administrative Terms

O Assignment
O Amendments
O Severability
O Notices

Figure 22. Sample Purchase Agreement Checklist

Furthermore, a user-based structure supports the task of assessing each clause for
inclusion or exclusion by dividing the content between several users or user
groups. Contracts do not generally contain “fluff’; rather, all content is important
even if it fills 500 pages. Determining the exact contract content and required
clauses are beyond this dissertation’s scope; however, contract simplification
presents an opportunity to streamline and potentially reduce contract content. The
important part is that each clause is aligned with a user group so that individuals
with the knowledge and expertise are responsible for determining what clauses
apply to the specific transaction.

Once the contract is completed, the building blocks approach, where each clause
is first identified by a heading, produces a table of content. The clauses
summarized by the four user-based categories creates a layered table of content,
Figure 23. A table of contents is a valuable reference tool in a multi-page
document. Using different font or colors for the macro-level user groups provides
visual cues to easily help the users navigate the contract content. The page
numbers allow the user to locate the information without having to read the full
document.



98 Acta Wasaensia

Table of Contents

Business Clauses

1. Scope 1
2. Delivery Terms & Schedule ......ocveecrnnemseenenrcereesceienns 1
3. Price and Payment 3
4. Invoice Instructions 4

Technical Clauses

5. Statement of Work 5
6. Performance Guarantees 6
7. Warranties 8
Legal Clauses
8. Delay in Delivery 10
9. Limitation of Liability 11
10. Indemnity 12
11. Force Majeure 12
12. Confidentiality 13
13. Choice of Law 15
14. Dispute Resolution . 15
Administrative Clauses|
15. Notices 16
16.Amendments 16
17. Assignment 16

18. Severability 16

Figure 23. Example Contract Table of Contents

The alignment of clauses with the four user-based categories is not a one-for-one
relationship. In the example above, confidentiality could be aligned under
administrative, depending on the contract type and specific content of the clause.
In general, once a relationship of clauses to user groups has been defined within
an organization based on user and tasks, it is often similar from transaction to
transaction. However, clause categorization is never absolute and can be changed
at any time.

One benefit of establishing a structured outline summarizing the main clauses and
clause types in contracts helps avoid errors and omissions. Shown in Table 9 are
examples of common contract errors and omissions that are not related to contract
law clauses, practices, or application in particular; instead, they are about
information errors or omissions that relate to contract information included or
excluded by the drafter. They can relate to the accuracy of the deal-specific
information, unclear writing, and poor document design. While some might seem
minor, these common contract errors and omissions can drain company profits.
Many of the outlined types of errors and omissions can be avoided by a more
thorough review of the contract structure and content at a clause level.
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Table 9. Common Contract Errors and Omissions

Common Contract Drafting Errors and Omissions

Unclear Titles

Incorrect or Missing References

Convoluted Structure

Wrong Dates — Effective Date Not Defined
Wrong Legal Entity

Vague and Lacking Clauses

No Delivery Schedule

No Invoicing / Payment Instructions

No Performance Requirements / Specifications
Included

LN WN R

One goal is to limit re-writing information; this can be achieved by the early
involvement of various users and experts in the development and drafting process.
A process that gathers specific information in modular form can reduce the time it
takes to draft the actual contract document. Various automation tools that assist
in gathering transaction-specific information are available to make the process
more efficient. Specific information obtained from a human interface assures
accuracy and supports producing a contract that is tailored for the specific
transaction.

When the transaction details are documented, one useful tool is a conversational
interface approach. The goal of a conversational interface design is to outline a
data input interface mirrored to a conversation (Brownlee, 2016). A conversational
input process is a two-way communication process where a specific question is
asked, and the user answers the question in the application. This is followed by
another specific question that the user answers, mirroring a two-way conversation
between two people. This process is different from starting a contract by using a
prior document in whole or part, which is then edited. The structure of a
conversational interface is predicated on addressing one topic at a time. For
example, what is the quantity, what is the price? This is similar to the relational
concept map model of outlining the contract requirements. The information
entered automatically feeds the specific contract clause or building block in the
contract draft.
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Conversational interfaces are used today for contract creation in many software
applications; one standard tool is a contract questionnaire45. By soliciting answers
to specific questions, essential contract information is documented via a user-
friendly method. Users input information in a format that requires them only to
read a short question or requirement at a time. This process allows the individual
to focus on one requirement or element of the relationship at a time. The intent is
that users with the knowledge and expertise are asked only questions that pertain
to their area of knowledge. The inputs entered into the questionnaire auto-
populates contract clauses or model documents4¢. Using a questionnaire type
input process eliminates the users from directly writing in a contract document.

In addition, conversational interfaces and tools such as questionnaires allow user
inputs to be limited to specific options; for example, using drop-down options
eliminates free form inputs. The drop-down feature supports consistency and
produces a baseline for automated reporting by specific terminology. Having fixed
input data fields provides additional benefits, as it streamlines contract
management by categorizing contracts according to various parameters.

Contracts populated by a conversational interface, such as questionnaires, capture
the human data inputs that remain unknown to a computer. Each large-scale B2B
deal is unique; therefore, a human should document the transaction-specific
information. Machine learning and smart contracts can auto-generate contracts;
however, any deal-specific information requires a human interface to some degree
to assure accuracy. The questionnaire approach naturally tailors information as
the participant answers questions about one specific transaction. Companies can
tailor input fields by any selected criteria (e.g., by division, contract type,
department, etc.), and within the form, sub-categories can be linked to subsequent
fields.

Several other tools are available to gather contract-specific information in a multi-
user environment where users not trained in contract drafting participate in the
process. One resource available online is the IACCM Contract Design Pattern
Library. It offers guidance and examples of various design tools to gather and
document transaction details tailored for the purpose and the audience of the
information (WorldCC et al. n.d.). Figure 24 is an example of a term sheet

4 Contract input questionnaires have become a standard feature in CLM software for
contract initiation. Some systems are connected to sales and procurement systems where
sales and negotiations teams provide the initial information. This type of interface at the
start of the business relationship, which feeds a contract document outline, initiates the
collaboration already in Phase one of the contract lifecycle.

%6 Questionnaire and input screen approach to contract generation have a software
application that auto-populates a model contract.
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commonly used in financial transactions. The document outlines the transaction
details in a logical flow, consisting of the specific topic and an input field with
guidance to help the drafter fill in the specific information. The benefit of a term
sheet is an easily navigable layout, integrated guidance to help the user fill in the
details, and a user-friendly document.

SIMPLE BUILDING CONTRACT FOR DOMESTIC WORK [l () MASTER BUILDERS

This contract made on

records the client fyou)

of

SIMPLE CONTRACT

and the builder (us, we)

of:

agreeing to work togather on a project at fsite]

Wie will provide these works, senices,
geads and malerials (work)

The work is described in these docurnents: Drawings
Estimate
Specification or work schedule

These other documents

We {builder) wil start the work on (start date}

and the work will be substantially completed
by {completion datc)

The worl does Inot! include a significant design element by us ibuilder) - see condition 6
YOU (CLIENT)
You felientt will pay: The price (the total amount you wil payl is £

The price includes value added tax at the current rate %

You will pay the rete of VAT which applies when any bill is sent

You [client) will also pay Interest on owerdue sums of 5% above the Bank of England base rate.
You (client) will provide Toilet and washing facilities Water
Electricity Storage space
You (client) may cancel the work: by sending written natice within 14 days of the date of this contract (without

charge, except as set out on page 10] using the form at page 10 if you wish
You also have other rights to end this contract set out in condition 12,

SIGNED AS A CONTRACT

There will be two copies of this contract — one which we keep and one for you. Both the builder twe) and the client [you)
rmust sign this contract, and put our respective initials alongside anything crossed out or added in handwriting. On page 10
we explain your right ta cancel this cantract. Please read the whole documnent and its notes carefully before you sign.

Our signature (builder)
Your signature ffirst client):

Your signature fsecond client

WorldCC, Passera, & Haapio ©. Used with Permission.
Figure 24. IACCM Contract Design Pattern Library Example — Term Sheet

In sum, when drafting a simplified contract, breaking the contract into building
blocks and structuring the information in a logical flow is critical. To achieve this,
it is necessary to implement a user-based categorization as the first summary level
and then align clauses to produce an outline that flows and guides the reader to
find the information they need easily. Multiple users, including those not familiar
with contract drafting, can be integrated into the process by assigning specific
content to specific users. Leveraging tools such as checklists, two-way
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conversational interfaces, or term sheets break an otherwise daunting task into a
straightforward guided approach to documenting specific information. This
approach differs significantly from the traditional document initiation process of
copying a prior negotiated contract document and then editing it.

3.4 Summary: Contract Structure Simplification and its
Benefits

To pave the path for a user-centered contract design, streamlining the contract
content and its structure is essential. Designing the contract document to promote
usability for all user types involved throughout the contract lifecycle requires each
individual building block to be identified and labeled with a title. Further, using
the user-based categorization as the first-level summary and aligning clauses
provides a framework for structure simplification.

Developing a systematic structure based on the users guides the process to develop
a user-based flow of the contract clauses. Even though differences exist between
building blocks in terms of specific language and content, the contract can be
streamlined by how the information is structured (Pitt, 2019). Identifying clauses
by title and grouping them under the four user-based categories provides a high-
level summary of the content.

A document’s look influences the reader’s initial reaction and can either invite or
deter the person from reading the document. Structuring information with clear
visual cues similar to a table of contents provides a simplified overview of an
otherwise complex contract document. A user-centered structure simplification
process allows users from different functions to contribute to contract
development and makes information accessible to those who need it during
execution.

User recognition of contract content is an essential element of contract structure
simplification. There are many players throughout the contract management
lifecycle, but there is only one final document. When information is strategically
structured around users’ needs, and the specific information sought can be
accessed easily, this brings efficiencies and saves time (Waller et al., 2016).
Therefore, the ease and efficiency with which a user can find the information
become the priority (Burton, 2018). The user-centered contract structure
simplification process is envisioned to produce a logical contract outline and
communicate a clear relationship to the user.
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Standardizing the general flow of clauses using a user-based macro-level
categorization allows users to recognize their specific areas of responsibility. The
distinct aspects of user-centered design seek to improve users’ relationships with
a contract and break the contract into manageable parts. Each business deal is
unique, and as such, the contract content should reflect the transaction-specific
terms. Different users or user groups have the expertise and knowledge that is part
of a contract. Integrating each function in the document development process
helps ensure the information is accurate.

The intention of structure simplification is not to create standard clause language
or contract content. Rather, the intent is to identify the main concepts and tag each
building block with a heading to improve the organization and usability along with
ease of finding specific information. In addition, the aim is to involve various users
and functions with the expertise to partake in the document development process
to promote a collaborative process.

The benefits are three-fold:

1) A multi-disciplinary contract development and drafting process is
established, promoting documenting the transaction-specific details early
in the exchange relation.

2) Efficiencies are gained in the time and effort needed to gather and
document the transaction-specific details when users are integrated into
the process and document information directly in the draft document.

3) Accuracy of the information is improved when experts and those with
firsthand knowledge are part of the document drafting process.

Establishing an outline of contract clauses with identifiable headings aligned to
specific user groups is the first and second phase in the user-centered design
process. The third phase focuses on tailoring the clause language for the intended
audience. The idea of language simplification is presented next.
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4 FROM LEGALESE TO A CONTROLLED CONTRACT
LANGUAGE

4.1 The Divide between Plain English and Legalese

The traditional contract document with black and white text only, technical
language, and writing style are contributors to why contracts are complex and
challenging to read and comprehend. The fact that contracts tend to be solely in
textual form is not surprising because the law is inextricably expressed in written
form (Gilmore, 1995). The traditional contract language and writing form
prevalent today is often referred to as “legalese”.

The type of legalese language predominant in common law countries, such as the
US and the United Kingdom, derives its roots from contract law principles dating
back centuries and does not resemble today’s standard English 47 (Burnham,
2016). The problem that arises from legalese language in text-only format is that
it causes contracts to be difficult to read and comprehend for those not trained in
legal writing. While the language might not be as archaic in code law countries
such as Finland, Germany, and France, the language consists of technical terms in
black and white text-only format, making it difficult to read and comprehend for
non-lawyers.

The common English used in most business communication is different from
traditional contract English. Contract writing and grammar deviate from today’s
grammar rules taught in elementary and upper school. Within our society, the
archaic English words and writing style prevalent in contracts have been replaced
with new word choices; however, still depicting the same meaning. These language
differences can cause misunderstandings or miscommunication that impact
performance and can ultimately have a significant negative economic impact on
achieving successful business outcomes (Haapio, 2003).

To address the problem of two different writing styles, the movement of writing in
plain language has emerged. Bryan Garner (2013) describes writing in plain
English to be expressing an idea in the most straightforward way. Furthermore,
organizations such as Clarity International48, in collaboration with organizations

47 Standard English is the form of the English language widely accepted today as the
natural English language used by society. “Standard English” or “plain English” is used
throughout this dissertation to represent the opposite of the traditional style of legal
writing.

48 Clarity International is a worldwide network of professionals promoting plain legal
language. For more information see: https://clarity-international.net/
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such as the US-based Center for Plain Language4 and The Plain Language Action
and Information Network (PLAIN) 5° have been conducting research and
developing a plain language standard since 2000. These efforts have culminated
in the formation of the International Plain Language Federation Standard
Committee (IPLF), a working group formed to develop an international standard
for plain languages!. The committee’s goal is to publish a plain language standard
to be approved as an international standard by the International Organization for
Standardization (ISO) 52 (Balmford, 2020). The common framework for the
various organizations that participate in this work is to promote a style of writing
that focuses on the reader first and frames the communication in the context in
which the user will use the document (IPLF Standards Committee, 2020) 53.

IPLF Standard’s Committee developed and submitted a draft document Plain
Language—Part 1: Governing Principles and Guidelines in 2020 to the ISO/TC
37, Language and terminology committee for approval of an ISO standard for plain
English. TC 37 approved the proposal and established Working Group 11 to
develop the proposed standard (ISO/TC 37). In this document plain language is
defined as: “communication whose wording, structure, and design are so clear
that the intended readers can easily find what they need, understand what they
find, and use that information” (Section 3.1).

What determines when communication is in “plain” form depends on the
audience; it is important to consider that what might be clear to one audience
might not be clear to another (Center for Plain Language, 2020). However, the
essence is that the audience can find the information, understand it, and act on
that understanding (Center for Plain Language, 2020). Plain English principles are
more than only the written words. They focus on the content, organization
(structure), language (words and sentences), and visuals (design and graphics)
(ISO/TC 37). Based on the shared goals, plain English standards are selected as

49 The Center for Plain Language is a non-for-profit organization advocating for use of
plain English in both the government and business sector to promote writing in clear
language that the intended audience can easily find, understand and use. For more
information see: https://centerforplainlanguage.org/

%0 PLAIN is a group consisting of federal employees from different agencies who advocate
for clear writing in government communication. For more information see:
https://www.plainlanguage.gov/

S1IPLF standards committee, of which the author is a member, received approval from
ISO TC 37 at the end of 2019 to start to work on defining an ISO plain language standard.
52 ISO creates documents that provide requirements, specifications, guidelines or
characteristics that can be used consistently to ensure that materials, products, processes
and services are fit for their purpose. Source: www.iso.org/standards.html

53 The draft document, dated March 2020, is not ISO endorsed or approved at the time of
this writing.
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the framework for language simplification and the new tools presented to develop
simplified contract documents.

Focusing on how the traditional contract legalese language can be simplified via
the use of plain English principles requires an analysis of the technical language
that forms the natural language of contract writing today. The general definition
of a natural language is a language of speech and writing native for a set of people
(Merriam-Webster, n.d.). For a specific discipline or field of study, the technical
terms and words of art in use form the natural language for that discipline.

The natural language of contracts consisting of the textual form with its unique
schematics is considered its own technical language, requiring a certain level of
technical skills that are fairly universal to all contract drafting (Goldman, 2006).
The technical nature of the natural language of contracts contains a certain
complexity that will always exist because many terms are derived from contract
law and are an integral part of the technical language in contracts (Finnegan,
2018). However, if consistent use of contract terminology was established, then
unintended differences in meaning could be eliminated (Adams, 2013).

In everyday communication, many of the archaic words prevalent in legal writing
are becoming extinct (Finnegan, 2018). Also, English textbooks teach grammar
rules which differ from legal writing. For example, run-on sentences, long passive
sentences, and non-use of punctuation are not commonly accepted other than in
legal writing. With contract users coming from various disciplines, backgrounds,
and varying educational levels, the divide between different audiences’ reading and
comprehension level is magnified due to the limited use of legalese in everyday
communication.

Integrating design thinking in contract drafting relates directly to plain language
goals. The audience, purpose, and context of the information are central to how
the drafter approaches contract writing. Table 10 shows four fundamental
principles that are foundational for plain language drafting, defined in the IPFL
standards committee document (IPFL Standards Committee, 2020, section 4). By
relating the plain Language principles to user-centered design goals, a direct
relationship to four key areas can be made. These assure that the communication
is applicable, intuitive, understandable, and usable for the reader.
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Table 10. Plain Language Principles and User-Centered Design Principles
Alignment

Plain Language User-Centered Design

The content is what the reader needs or | Applicable
wants.

The reader can easily find the content they | Intuitive
need or want.

The readers can understand the content. Understandable

The readers can use the content. Usable

The plain English principles are intended to improve clarity in all types of business
communication, including contracts. The English language is complex, making it
imperative to strive for plain language in any writing. Professor Joe Kimble (n.d.,
para.2), outlines the benefits of plain language:

e [It’s faster to read.

e Readers are more likely to read plain language documents in the first
place. They are less likely to be put off or intimidated

e Readers are more likely to comply with plain language documents

e Readers strongly prefer plain language to traditional style.

e Readers understand plain language better than traditional style. In a
number of empirical studies, comprehension improved by anywhere
from 10-15% to over 100%.

e And because readers prefer plain language and understand it better,
they’ll make fewer mistakes in dealing with it, have fewer questions
and complaints, feel more satisfied, and ultimately save time and
money—for themselves and for the writer’s company or agency.

For businesses to successfully execute the agreed-to contract obligations,
comprehension by all users is imperative (Passera & Haapio, 2011). The critical
prerequisite for users to perform the expected tasks requires the contract
information to be communicated in clear language (Butt, 2013). In the user-
centered design process, the purpose of the contract becomes a central area to
evaluate when tailoring the language and writing style to the intended audience to
assure they take the intended action.

To address the challenges of users not being able to read or comprehend,
information companies are hiring lawyers to translate the “legalese” language to
standard English resembling other business documents (Pitt, 2019). However, the
practice of hiring lawyers to write and rewrite contract language costs companies
significant amounts of money (Pitt, 2019). Exploring how the initial document
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draft can be developed in plain English is one way to avoid translating the contract
later for specific audiences.

The challenge that differences in the language and writing bring are multiplied for
non-native English speakers. English as a second language textbooks do not
contain the old English words and only teach today’s commonly accepted grammar
rules. Adding to the challenges, the English language is inherently complex,
compared to other languages, due to the existence of different words with the same
meaning and one word having several meanings.

There are challenges to translating contract writing into plain English. First, the
drafters must prevail over the default technical legal language and poor drafting
practices that are the norm today, caused by the inefficiencies the law has brought
(Orozco, 2016). Second, a new baseline for writing contract language would need
to be established to overcome the traditional writing style.

Contract drafters strive for precision. In legal writing, it tends to be intuitive for
the drafter to duplicate the same terminology and clause language from prior
contracts rather than to remove content or simplify language (Di Pietro, 2019).
Practitioners’ desire to duplicate prior language to be as detailed as possible is
mainly driven by the belief that legal precision equals precision when the contract
is interpreted (Denoyelle, 2019). This argument is supported, in part, by the fact
that many disputes revolve around a specific action or meaning of a word (Kim,
2016).

The reluctance to give up legal certainty for clarity is a reason for the persistent use
of traditional legal writing by legal professionals and contract practitioners (Pitt,
2019). However, some believe clarity and business success is achieved only when
contracts are written in a language all users can understand (Burton, 2018). This
argument brings forth the vital consideration that must be given to the fact that
contracts are multi-user documents.

In his book, Modern Legal Drafting, Peter Butt (2013), states that traditional legal
writing will die as a result of two realities: “first, that a modern, direct style of
writing is as precise and legally effective as traditional styles of legal writing; and
second, that citizens of modern societies have the right to read and understand for
themselves the documents they sign and the laws that bind them” (p. 3). A contract
is a legally binding agreement between two or more parties that can be executed
by anyone with legal capacity, even without legal training. Executing a contract
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document highlights the importance of comprehension by those who will be
legally bound and expected to perform the contract obligations; this can be argued
to be more important than legal precision.

As a discipline, contracts have a set of terminology, terms of art, and technical
schematic; these are often applicable universally regardless of the contract
substance (Goldman, 2006). Business-specific terminology, for example, “scope,”
“deliverables,” and “payment terms,” to name just a few, are examples of business
terminology that are common in the natural language of contracts. There are
business and relationship information, not just legal provisions, related to roles,
responsibilities, and requirements that are naturally part of all contracts (Haapio
et al., 2016). Assuring consistent use and clarity for both legal and business derived
terminology is essential.

Writing complex ideas clearly and unambiguously using a natural language is not
easy (Farmer & Hu, 2016) This is because a natural language lacks precise
semantics and structure (Roach, 2016). To overcome this, companies and
organizations have developed style guides to establish consistency in writing by
providing common principles and writing rules. Most writing style guides
incorporate plain English principles and teach the drafter to “write for the
audience.” These style guides are, in essence, a type of controlled language that is
explored as a solution to reduce language complexity in contracts.

The rest of the chapter proceeds as follows. First is a discussion on the reasons
behind the continued use of legalese in contract drafting by introducing the
findings of a field study conducted as an embedded observer at Saint Louis
University Law School, Contract Law I class. Next, the specific challenge resulting
from the continued use of legalese, namely the readability challenges, are
discussed. In this sub-chapter, the findings of two readability tests comparing the
readability of a purchase order agreement and a traditionally written Non-
Disclosure Agreement (NDA) with a simplified NDA are evaluated. The analyses
show that contracts that are written in traditional legalese are harder to
comprehend and that organizations would benefit from contract simplification
efforts. In essence, contract simplification that focuses on reducing unnecessary
words, shortening sentences, using common English words, focusing on one
thought per sentence, and generally reducing the number of words per sentence
translates into direct savings for a company.

After discussing the root causes for and challenges relating to the continued use of
legalese in contracts, a theoretical idea of a CCL is explored. The idea of CCL is a
new contribution to support contract simplification by bringing standardization to
contract language as well as to reduce ambiguity.
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4.2 Lack of Change and the Readability Challenges of
Traditional Contract Design

4.2.1 The Force behind Legalese

Contract law principles have shaped the art of contract language and the way
contracts are written. Understandably, contract-specific terminology would play a
critical role in the eyes of the law because the terminology used in contracts is
derived from contract law and legal education (Burnham, 2016). Because contract
language remains closely tied to the law that has mainly remained in archaic
English54, purely textual form, a divide has ensued between lawyers and people not
trained in legalese.

A root cause analysis was conducted via a field study to evaluate the causes of the
slow change in contract language and writing style. The field study was conducted
as an embedded observer at Saint Louis University Law School, Contract Law I
classs5. A law school was selected because the contract law teaching method is one
of the main drivers for how contracts are written today (Hogg, 2019). Lawyers are
the main professionals producing contract documents and resolving contract
disputes; hence, the initial foundational approach to how law schools teach a
contracts class plays a significant role in the evolution of the design of a contract
document.

The class used the case method as the teaching methods°, a standard teaching
method in US law schools. This teaching approach dates to the 19t century when
Christopher Columbus Langdells” introduced it at Harvard law school. Langdell’s
teaching method aimed to systematize and simplify legal education by students
studying court decisions and analyzing the law and principles applied (Harvard
Law School, 2020). The required reading and analysis focus on contract disputes,
decided upon by appellate court judges. The analysis is on the dispute in question
and its relation to contract law principles, and there is little analysis on how the
dispute could have been prevented. Preparing for future disputes deviates

54 The specific analysis of the common English in US contracts is seen to be applicable to
countries outside of the US because of the trend of US companies operating in multiple
countries using standard templates.

%5 Special thanks to SLU Law School for allowing me to participate as an active student
completing all requirements. The teacher was Susan Fitzgibbons, who took time to meet
as follow-up to review my tests and assignment in order for me to complete my research.
%6 The textbook used for instruction was Contract Law and Its Application (9th ed. 2016)
by Daniel Bussel.

57 Langdell was the Dean of Harvard Law School from 1870 to 1895 where he introduced
the case study method to teach Contract law.
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significantly from the proactive law theory that focuses on how to avoid disputes
(Haapio, 2013).

Part of the field study documentation and analysis was a comparative narrative
between how the teaching method in law school compares to how businesses
develop and manage contracts in practice. The study aimed to understand how the
law school teaching method, in the US specifically, teaches contract language
writing and content development. The curriculum consisted of weekly assignments
for students to read prior cases, some dating back to 1850s English court decisions,
and analyze the contract law principles applicable to the case. The class was taught
in a Socratic seminar style environment that is a teaching method requiring
extensive reading of cases and writing case briefs to prepare for in-class
discussions.

One of the main observations was that neither contract document-writing nor
contract design was discussed or covered in the course material. Neither were
contracts in practice part of the lecture material to provide a forum for analyzing
alternatives to how the contract language could have been written to avoid the
dispute. Because all the contract language is analyzed via the case method and
taken as a given, the students inherently learn the reviewed contract language as
the baseline for contract content and writing. There was limited discussion about
the purpose of a contract beyond protecting parties in the case of a dispute.

The field study provides valuable insight into the differences when considering
contracts as business enablers rather than only legal documents intended to
protect the parties in the case of a dispute. A summary of the teaching approach
compared to the elements of contract simplification is shown in Table 11. The class
teaching approaches are summarized on the left, with the right-hand side outlining
what a proactive approach to teaching contracts entails.
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Table 11.

Summary of Contract Law I Course Teaching Contrasted to

Contract Simplification Approach

Contract Law | — Teaching Approach

Contract Simplification Approach

How to win an argument in court.

How to avoid disputes and stay out of
court.

Learn prior cases and associated contract
law principles as the basis for contract
content.

Learn to define the business deal to
document a guiding road map for use
during execution.

Contracts settled in court and specific
disputed clauses are used for teaching.

No review of well-written contracts,
which did not go to court.

Teaches contract doctrine application

Purpose of a contract—both legal and

and how to build an argument. managerial documents.

One reason why contract language and form have remained mainly in their
traditional style is because generally, law school’s contract law curriculum does not
teach that contracts serve two purposes, legal and business documents. The
transactional skill approach to teaching, where contract concepts focused on
translating the business deal into the contract drafting process, is not emphasized
(Stark, 2014). Many current practicing lawyers lack formal schooling in contract
drafting; rather they have gained their expertise on the job from more senior
lawyers (Espenschied, 2019). It can be said there is an inadequate focus on
proactive approaches to contract drafting that would support avoiding contract
disputes.

Furthermore, there is a lack in reviewing ordinary contracts society uses and
engages with to help students understand how contracts operate in society (Swain,
2019). The result is that the class fails to teach future legal professionals that
contracts are intended to produce economic value in exchange relations. In
addition, the teaching objectives are not well aligned with the notion that there are
numerous contract users outside of the legal discipline with varying backgrounds
that depend on the contract document.

Legal doctrine is an integral part of understanding contract language and drafting
the building blocks of a contract. The exercise for students to read contracts that
have gone to court does provide context to the terminology and specific concept
that is an essential part of a legal professional’s expertise. However, the class did
not focus on the business and technical terms that are also part of a contract
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document. Legal and administrative clauses only make up part of a contract
document. In conclusion, the law school contract law class fails to consider that
contracts are multi-user documents, supporting both legal and business objectives,
nor do they look at how to draft contracts that proactively focus on avoiding
disputes.

Identifying the root cause of why legal writing has stayed mostly in its traditional
form sheds light on the need for law schools to shift away from only teaching the
practice of analyzing, dissecting, and developing patterns of formal concepts of
contract law principles to use when building contracts (Friedman, 2011). This
realization has fueled significant scholarly research focused on the limitations of
contract law teaching and how it does not align with how contracts operate in the
real world. Swain (2019) argues for an overhaul in how contract law (or contracts)
are taught in law school and that new pedagogical approaches in teaching law
school students are a key to reducing the use of legalese.

Drafting in plain English changes the objective from solely legal protections to
communicating with the intended audience as clearly as possible so that they can
comprehend the information (Cheek, 2000). With B2B transactions becoming
more global, the impact of clear contract language takes on a significant role when
individuals find themselves doing business together without sharing linguistic and
legal regimes (Bussel, 2016). Plain English writing, especially for non-native
speakers, brings clarity when a more common word choice and simpler sentence
structure is used.

Shifting away from the traditional complex legal language supports the objective
of reducing ambiguity. The contract document is the central reference point parties
rely on when performance or communication fails. If the parties did not
comprehend or share a common understanding of what was agreed to when the
document was signed, the parties’ intent becomes harder to determine. Taking a
proactive approach to the language and writing style that focuses on both parties
understanding the written information and interpreting it the same way is
beneficial to avoid misunderstandings and disputes.

A user-centered contract development process focuses on understanding who the
intended users are. Knowing specific legal content is valuable when defining who
the contract users are by clause type. The clauses intended to provide legal
protection for dispute resolution, division of liability, and similar protection
provided under the law should be aligned with users who possess expertise in the
discipline of law. Dividing the contract by a user-based four-level categorization
and then further aligning individuals with expertise at a clause level helps avoid
legal or business terms being overlooked due to lack of expertise of the drafter. In
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addition, it encourages plain English writing because business users are not
trained to write in legalese.

4.2.2 Readability Challenges of Legal Writing

To assess the complexity of traditional contract writing, two readability tests were
conducted. The first test focused on assessing the readability of a Shell purchase
order agreement. The second test compared a traditionally written NDA with a
simplified NDA. Two different test methods were used to quantify the test results:
the Flesch-Kincaid Grade level test5® and the Gunning Fog Scale test59. Each test
gave a numerical value in relation to the document’s readability, which is
correlated to the equivalent years of education needed to comprehend the text.

In the US, the National Center for Education Studies (NALS)¢°, conducted a survey
in 1992 and found that over 40 million Americans®* had low levels of literacy skills
(White & Mansfield, 2002). The survey results were grouped into five levels, with
Level I as the lowest literacy level and Level V as the highest. In a readability test
using consumer contracts such as lease agreements, loan agreements, and credit
contracts, only 3% of the American adult population showed documentary literacy
at Level V of the NALS scale (White & Mansfield, 2002).

The readability tests conducted for this dissertation indicated that the education
levels for reading contract text require an education equivalent to a university
master’s degree. Comparing it to a more recent literacy level study, the National
Assessment of Adult Literacy (NAAL) found that only 13% of adult Americans had
a document literacy level of proficient (NAAL, 2003). Determining how text and
writing can be modified to reduce the readability level is the focus of language
simplification.

Many factors contribute to why contract language is complex and contracts
difficult to read. As mentioned before, technical legal language, archaic writing
style, length, lack of white space, small font, among other things, add to the

%8 Flesch Grade Level Readability Formula improves upon the Flesch Reading Ease
Readability Formula. Rudolph Flesch, an author, writing consultant, and supporter of the
Plain English Movement, is the co-author of this formula along with John P. Kincaid.

59 The Gunning Fog Scale Level was developed by Robert Gunning in 1952.

60 Congress passed the National Literacy Act, in 1991 “to ensure that all adults in the US
acquire the basic skills necessary to function effectively and achieve the greatest possible
opportunity in their work and in their lives.” Congress also directed the US Department
of Education to conduct a comprehensive survey of the literacy of American adults.
Details of the study and full survey results are available at:
https://nces.ed.gov/pubsearch/pubsinfo.asp?pubid=199909

61 About 13,600 adults participated in the survey.


https://nces.ed.gov/pubsearch/pubsinfo.asp?pubid=199909
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complexity and comprehension challenges. The readability test results indicate
that there are also many design aspects beyond language simplification that can
improve readability for a larger set of users.

4.2.2.1 Readability Test for Shell Purchase Order

The first readability test was conducted to assess the level of education required to
read a business contract. The contract selected for the experiment was a “Shell
Purchase Order Terms for Goods and Services for suppliers in the US”¢2, It is a
standard contract used by Shell when procuring supplies from various vendors.
This type of standardized company contract for purchase of goods or services is
common among corporations. The pdf document consisted of nine pages of text,
in small font, laid out in two columns on each page. When converted into a
Microsoft Word document using font size 11, the document was 15 pages in length.
Figure 25 shows a sample excerpt to illustrate the look of the document. The text
consisted of 447 sentences, with 8825 words (average 24.45 per sentence) and 1.81
syllables per word.

62 The version used is for the US. Available at: https://www.shell.com/business-
customers/shell-for-suppliers/purchase-order-general-t-s-and-c-s.html


https://www.shell.com/business-customers/shell-for-suppliers/purchase-order-general-t-s-and-c-s.html
https://www.shell.com/business-customers/shell-for-suppliers/purchase-order-general-t-s-and-c-s.html
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PURCHASE ORDER TERMS FOR GOODS AND SERVICES

These terms and conditiens apply to the CONTRACT between COMPANY and CONTRACTOR, which may be in the form of 3 purchase
order or @ work statement (the “CONTRACT"). These terms and conditions are binding between COMPANY and CONTRACTOR and
supersede and replace any CONTRACTOR terms and conditions or previous contracts for SCOPE. In the event any special terms are
agreed between the parties, the special terms will prevail over terms contained in these terms and conditions. Where these terms
and conditions are attached to or incorporated in a CONTRACT issued under an existing contract, the terms and conditions of that

existing contract will prevail.

PART A

1. DEFINITIONS

Capitalised words and expressions have the following meanings
when interpreting the CONTRACT:

ACCEPTAMNCE: COMPANY accepts SCOPE in writing or is
deemed 1o have accepted SCOPE in the manner specified by
the CONTRACT.

AFFILIATE: in reference to a PERSON, any other PERSON that:
{a) directly or indirectly controls or is controlled by the first
PERSON; or (b) is directly or indirectly controlled by a PERSON
that also directly or indirectly controls the first PERSON. A
PERSOM controls another PERSON if that first PERSON has the
power to direct or cause the direction of the management of
the other PERSON, whether directly or indirectly, through cne
or more intermediaries or otherwise, and whether by
ownership of shares or other equity interests, the holding of
woting rights or contractual rights, by being the general partner
of a limited partnership, or otherwise. An AFFILIATE of
COMPANY is also an AFFILIATE of Roval Dutch Shell, plc.
AGENCY PERSONMNEL: those CONTRACTOR PERSONNEL who are
not direct employees but are working under the direct control
and supervision of CONTRACTOR GROUP.

ANTI-BRIBERY LAWS: all APPLICABLE LAWS that prohibit the
bribery of, or the providing of unlawful gratuities, facilitation
payments, or other benefits to, any GOVERNMENT OFFICIAL or
any other PERSON, including: (a) the United States Foreign
Corrupt Practices Act of 1977, and (b) the United Kingdom
Bribery Act 2010,

APPLICABLE LAWS: where applicable to a PERSON, property, or
circumstance, and as amended from time to time: (a) statutes
{including regulations enacted under those statutes);

Figure 25.
Services

COMFIDEMTIAL INFORMATIORN: all technical, commercial, or
other information, and all documents and other tangible items
that record information, whether on paper, in machine
readable format, by sound or video, by way of samples or
otherwise, relating to a PERSON's business, including WORK
PRODUCT, PERSONAL DATA and SCOPE provided to that
PERSON, business plans, property, way of doing business,
business results or prospects, the terms and negotiations of the
CONTRACT, proprietary software, IP RIGHTS, and business
records.

CONSEQUENTIAL LOSS: (a) indirect or consequential losses;
and (b) lass of production, loss of product, loss of use, and loss
of revenue, profit, or anticipated profit, whether direct,
indirect, or consequential, and whether or not the losses were
foreseeable at the time of entering into the CONTRACT.
CONTRACT PRICE: the total amount payable by COMPANY to
CONTRACTOR.

CONTRACTOR EQUIPMENT: any machinery, plant, tools,
equipment, goods, materials, supplies, and other items
lincluding all appropriate associated spare parts, storage
containers, packing, and securing) owned or contracted for by
CONTRACTOR GROUP, provided title has not passed and will
not pass to COMPANY under the CONTRACT.

CONTRACTOR GROUP: CONTRACTOR and: (a) its
SUBCONTRACTORS, (b) any AFFILIATE of CONTRACTOR or its
SUBCONTRACTORS, and (c} any director, officer, employee,
other PERSON or AGENCY PERSONMNEL employed by or acting
for and on behalf of CONTRACTOR, its SUBCONTRACTORS, or
the AFFILIATES of CONTRACTOR and its SUBCONTRACTORS.
CONTRACTOR PERSOMNMNEL: any individual provided by
CONTRACTOR GROUP, whether directly or indirectly, and
assigned to wark in connection with the performance of SCOPE,
whether or not an emplovee of CONTRACTOR GROUP.

Shell Company Supplier Purchase Order Terms for Goods and

Two different readability tests were conducted using the Shell document. The first
test is the Flesch-Kincaid Grade level test®3, with the formula shown in Figure 26
and the interpretation of the scores outlined in Table 12. The test calculates, based
on a mathematical formula, a score in relation to the readability of the document.
These numerical values are then translated into equivalent years of education
based on the education system in the US®4. Flesch-Kincaid readability tests are
designed to measures how difficult a passage in English is to understand. The

63 Flesch Grade Level Readability Formula improves upon the Flesch Reading Ease
Readability Formula. Rudolph Flesch, an author, writing consultant, and supporter of the
Plain English Movement, is the co-author of this formula along with John P. Kincaid.

64 In the US the standard compulsory school consists of a total of 12 years — elementary
school grades 1—4, middle school grades 5—8, and high school 9—12. Children start school
usually at age 6 and graduate at age 18. In Europe this is different, for example, in
Finland compulsory school (peruskoulu) is 9 years and children usually start at age 7,
graduating at age 16.
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Flesch readability score uses the sentence length (number of words per sentence)
and the number of syllables per word in an equation to calculate reading ease. The
Flesch-Kincaid formula was first used by the Army for assessing the difficulty of
technical manuals in 1978 and soon after became a US Military Standard
(Readability Formulas, 2020). This type of test is used for many purposes, such as
determining the equivalent education level for newspapers and books to assure the
writing is at the right level for the intended audience.

0.39 total words 118 total syllables 1559
total sentences total words

Figure 26. Flesch-Kincaid Grade Level Formula

The Flesch-Kincaid Grade Level Formula measures how difficult a passage is to
understand® and translates it to equivalent years of education in the US education
system. The Flesch-Kincaid Readability test is the baseline formula for the Flesch-
Kincaid Grade Level formula. The test is centered around measuring the word
length and sentence length. The interpretation table includes notes to further
explain the reading level and norm ages at various score levels.

Table 12. Flesh Reading Ease Score Interpretation
Score School level Notes
100.00-90.00 | 5th grade Very easy to read. Easily understood by an average 11-year-old student.
90.0-80.0 6th grade Easy to read. Conversational English for consumers.
80.0-70.0 7th grade Fairly easy to read.

70.0-60.0 8th & 9th grade Plain English. Easily understood by 13- to 15-year-old students.
60.0-50.0 10th to 12th grade | Fairly difficult to read.
50.0-30.0 College Difficult to read.

30.0-0.0 College graduate | Very difficult to read. Best understood by university graduates.

The second test, the Gunning Fog Scale test, examines how easily the intended
audience can read the text. The Gunning Fog test formula is shown in Figure 27,
and the conversion to the reading level is outlined in Table 13. One limitation of
the Gunning Fog Scale test is the assumption that longer words equal more
complexity. This is not always the case. For example, a common word such as
“meaning” has four syllables it would probably not be considered difficult by even
non-native English speakers due to its common use. Similarly, a short word could

65 The test assumes the reader is reading the document for the first time.
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be complex, asserting that most tests have limitations that can skew the results up
words complex words
0.4 | 22 ) 4 qpp [ 2P
sentences words

Figure 27. Gunning Fog Scale Level Formula

or down.

Table 13 outlines the Gunning Fog Scale index and associated grade level. The
reading by grade level provides an overview of the level of schooling needed to
comprehend the text.

Table 13. Gunning Fog Scale Index and Equivalent Grade Level

Fog Index | Reading level by grade

17 College graduate

16 College senior

15 College junior

14 College sophomore
13 College freshman

12 High school senior

11 High school junior

10 High school sophomore
9 High school freshman
8 Eighth grade

7 Seventh grade

6 Sixth grade

The weightings are slightly different between the Gunning Fog Scale test and
Flesch-Kincaid Grade level tests. However, each test’s objective is to test the
difficulty of the text and then translate it into years of education to achieve the
specific grade level required to comprehend the text. Next, the results of the tests
are analyzed.

The Flesch-Kincaid grade level test result was 18 years of equivalent education to
comprehend the Shell standard contract (see Figure 28). The score translates into
an equivalent education obtained by a person over 22 years of age who has
completed high school, an undergraduate college degree, and one year in a
master’s degree program. For a form contract used for a wide range of companies
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of all sizes, consideration should be given to whether the expected education level
is reasonable.

GRADE LEVEL

34 5-6 7-8 9-10 11-12 | 13-14 15-16 17+

Shell
Contract

US GRADE LEVEL CONVERSION TABLE Q

10-11 12-13 14-15 16-17 18-19 20-21 22+

STUDENT’S AGE

Figure 28. Flesch-Kincaid Grade Level Score 18 Years

In comparison, in the second test, the Gunning Fog Scale test, the grade level score
was 16%. This can be equated to a senior in college. The test indicates a slightly
lower level of education required than the Flesh-Kincaid test results. A senior in
college is usually equivalent to the 4t year of college for the average college
student, who has completed 12 years of primary education. In some countries,
primary education is only nine years; however, secondary schooling is required
before starting university, making the comparison to years of university education
similar for school systems outside of the US.

There are limitations relating to both readability tests conducted. For example,
neither test takes into account the design nor the way the information is presented
in the document. The small font, text only, and no headings are also significant
contributors to making the text difficult to read. However, the results provide
insight into the fact that simplification efforts for contract documents should
address the complexity of the word choices, sentence length, number of words, and
paragraphs.

The goal of contract language simplification is to improve readability and
comprehension. To achieve this, the readability test indicates that shorter
sentences and the chosen terminology play a significant role in reducing
readability scores. To improve comprehension among a greater sub-set of people,
simplifying contract writing by focusing on the word choices and grammar is
essential.

% For further information on the Gunning Fog Index calculator visit: http://gunning-fog-
index.com/fog.cgi as the calculator.


http://gunning-fog-index.com/fog.cgi
http://gunning-fog-index.com/fog.cgi

120 Acta Wasaensia

4.2.2.2 Readability Test Comparison of a Traditional to a Simplified
Contract

The second readability experiment was conducted to understand the impact that
contract simplification has on readability. The Flesh-Kincaid Grade Level test was
used to yield a grade level equivalent score for two different NDAs, one written in
traditional contract language and the second in simplified contract language. The
purpose of the test was to determine what, if any, impact word substitution and
grammar changes have on readability.

The sample contracts chosen were two different short-form corporate NDAs®7.
Each agreement was two pages in length, eliminating length as a driving factor in
the Flesh-Kincaid scoring. The first contract was a “short-form” NDA from a multi-
billion-dollar US company, which a team of lawyers and contract professionals
developed with a goal to enhance readability for all users. This NDA is referred to
as the “traditionally” drafted contract.

The second NDA was developed by ContractStandards®®, a company focused on
developing simplified contracts and contract clauses written in Standard English.
This contract is referred to herein as the “standard English” contract.
ContractStandards’ approach to contract writing is to replace legalese with
standard English when equivalent words are available and produce text adhering
to common grammar rules such as short sentences, one thought per sentence,
proper punctuation, etc. The main selection criteria for the two documents chosen
for the comparative analysis was that both contracts were considered “simplified
contracts.”

For the traditionally drafted NDA, the readability test yielded a readability score
equivalent to a grade level education of 15 (see Figure 29), while the standard
English NDA yielded a readability score of 12 (see Figure 30). The scores 15 and 12
represent the years of equivalent US education required to comprehend the writing
based on the Flesh-Kincaid Readability Test methodology.

The results show a three-year difference in education level between 12 years versus
15 years of schooling. The three-year difference is equivalent to the difference
between completing high school and three years of college®. This is a significant

67 Also referred to as Confidentiality Agreement or Proprietary Information Agreement.
68 Available online at:
https://www.contractstandards.com/public/contracts/nondisclosure-agreement

69 Based on the US education system which consists of 12 years in basic schooling — 5
years elementary school, 3 years middle school and 4 years high school. Followed by
college undergraduate program that averages 4 years. A university master’s degree, on
average, is an additional 2 years.
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difference considering that only about 66% of high school graduates go to college
(US Bureau of Labor Statistics, 2020). This percentage decreases further after the
first and second years of college.

The conclusion from the results shows that three years of college education or
equivalent upper secondary university level schooling is required to comprehend
the NDA written with traditional “legalese” wording and traditional writing style.
Even though the length of the text had been shortened and assumed to be
“simplified” by the team of contract and legal professionals, it was still significantly
more complex to comprehend. Replacing the archaic word choices common in
contract writing with equivalent common English words, when possible, has a
significant impact on comprehension.
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Figure 29. Traditional NDA Readability Score 15
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Figure 30. Standard English NDA Readability Score 12

NDAs are legal documents; however, the writing and word choices used can
improve comprehension for a broader population set. NDAs and confidentiality
agreements are some of the most frequently used contracts. Hence, it would be
important for most of the adult population to comprehend the documents. In B2B
transactions, many small vendors are parties to contracts, and it should not be
assumed that all users can comprehend a traditionally written NDA.

Analyzing the results, the main factor which drove the difference in the readability
scores is the number of words in one sentence. The traditional contract had an
average of 22.8 words per sentence compared to 10.7 words per sentence in the
standard English contract. This is over a 50% difference in the length of a sentence.
In addition, the word count was reduced, driving a reduction in the reading level
score”°. Neither contract contained any passive sentences. The difference in the
total number of paragraphs and sentences was less than 15%.

A lower grade score can have a significant economic impact on the company by
saving review time, reducing legal engagement, and resolving misunderstandings
or disputes. One study found that the amount saved when reducing the grade level
score from 24 to 21.6 was USD $49,000 and a reduction from 24 to 18 yielded USD
$66,400 in savings (Martin & Guyer, 2019).

70 The word count was reduced from 25,000 (grade score 24) to 22,500 (grade score 21.6)
and 5,000 (reading grade score 18).
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In sum, introducing contract language simplification via the use of standard or
plain English does not mean contracts are becoming any less of legal documents.
Rather, changes in word choices to more common English terminology and using
proper English grammar simplifies complex writing. The NDA with a lower Flesh-
Kincaid score focused on replacing traditional legal terminology and writing style
with common English words and following English grammar rules in use today,
only altering word choices and grammar.

The conclusion drawn from the results of the two different readability tests is that
contract simplification, focused on reducing unnecessary words, shortening
sentences, using common English words, one thought per sentence, and generally
reducing the number of words per sentence, translates into direct savings for a
company. Improving readability by focusing on how contract language
simplification can be achieved and how it can be implemented on a universal scale
is explored next.

4.3 Developing a Controlled Contract Language (CCL)

4.3.1 Defining a Controlled Natural Language (CNL)

A Controlled Natural Language (CNL) is a discipline-specific language that has
attributes such as, “controlled, processable, simplified, technical, structured, and
basic” (Kuhn, 2013, p.121). Because only parts of a natural language are defined or
documented, it can be considered an artificially designed subset of the natural
language (Biinzli & Hofler, 2012). While different techniques exist for defining a
CNL, most involve “lexical analyses, grammar and style checking, ambiguity
detection, machine translation, and computational semantics” (Kuhn, 2013, p.
122). Because contracts can be considered a technical language, analyzing CNL for
contracts is another of area of interest in the research.

A CNL is recognized as a global standard by the International Organization for
Standardization (ISO, 2015). The CNL standard created by the ISO (2015) aims to
define major concepts, outline the scope of CNL, and describe its application in
language resource management. Today’s CNL standard has a long history of
providing efficiencies, especially in technical documentation, technical writing,
and business communication. CNLs are designed to improve communication
between humans, especially non-native speakers of the respective natural
language, and CNLs are created to impose restrictions to improve computer-aided
or computer translations into other languages (Controlled Natural Language,
2020).
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A CNL is also referred to as a controlled language. “Controlled languages use
restricted grammar rules and vocabularies (typically between 800 and 1,000
words) to reduce or eliminate ambiguity and complexity” Huset, 2019, para. 1).
The primary use is to simplify technical communication, in particular, to enhance
comprehension among non-native readers and to support accurate machine
translation (Huset, 2019). Within the controlled language framework, the idea of
a CCLis analyzed and presented.

Defined terminology specific to the contract discipline exists today. Professional
organizations in the field of contract and commercial management”, such as the
WorldCC association and NCMA, have released documents containing defined
terminology specific to the field of contracts. The NCMA Contract Management
Body of Knowledge (CMBOK, 6t ed.) provides a summary of the terminology,
practices, policies, and processes common in contract management (NCMA,
2019). Similarly, the WorldCC association has documented best practices and
training documents for CCM and CM professionals. The US Federal Acquisition
Regulations (FAR) define contract terminology and specific language for use in all
government contract actions (FAR, 2020). In their respective controlled
environments, each organization’s defined technical terms and style guides can be
considered a controlled language. However, no universal discipline-specific
controlled language for contracts exists today.

Further collaboration is needed across the discipline. Some duplication of
definitions is occurring; for example, the CMBOK structure and defined contract
lifecycle mirrors the US government procurement process. In addition, several
parts and defined terminology in the CMBOK are from the FAR. WorldCC
definitions and contract lifecycle processes also have many similarities.

The FAR is a baseline example for controlling contract drafting by the virtue that
it has defined contract clauses, defined terminology, and defined structure for the
contract document. Originally, FAR was established for the codification and
publication of uniform policies and procedures for all US executive agencies’
procurement activities (FAR, 2020). With its 51 parts and its nearly 2,000 pages
in its printed form, the FAR defines the entire government procurement process.
In addition, Section 2.101, Definitions, provides a lexicon of the standard
terminology used in all US government contracts (FAR, 2020).

Today, controlled language standards and clear writing goals exist in professional
organizations’ published documents and within companies that have published

7t Contract and Commercial Management (CCM) and Contract Management (CM) are
terms used to describe professionals working in the field of contract administration and
contracts
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contract guides. Striving to develop one universal CCL can bridge the gap between
each unique standard to a discipline-wide standard. To achieve a universal
standard would require a model that encompasses a contract-specific CNL or CCL
framework. The benefits of a discipline standard language are two-fold; first it can
instill simplified contract language supporting readability and comprehension to
all users, and second, it can provide a baseline dictionary and writing guidelines
that are computer-readable and can be coded into any computer application.

4.3.2 ASD-STE100 as a Controlled Language Model

When researching controlled languages, the aerospace industry’s ASD Simplified
Technical English, Specification ASD-STE100 (STE) emerges as one of the
prominent controlled languages in use today. It “is an international specification
for the preparation of technical documentation in a controlled language” (STEMG,
2020, section 1.0). Because the technical nature of contract language is similar to
technical maintenance manuals, ASD-100STE was selected as the comparative
model for the research analysis. Both disciplines operate globally, and a central
document is the primary means of communication to the users of the obligations
and actions they are expected to perform. In the aerospace industry, maintenance
manuals were the first target documents for a controlled language.

Because ASD-STE100 shares the same underlying goal to improve readability and
eliminate ambiguity, it is a well-founded comparative model (Finnegan, 2018).
Controlled languages reduce ambiguity proven by the controlled language of the
aerospace industry (STEMG, 2020). The benefits of controlling a discipline-
specific language are to bring efficiencies via promoting a shared understanding of
discipline-specific terminology and streamlining the writing process in one
controlled document.

Next comes some background on ASD-STE100. It is a universal controlled
language used globally in the aerospace industry. Simply stated, it is an
international specification for the preparation of technical documentation in a
controlled language (STEMG, 2020). When the natural language of a discipline is
documented in a controlled document that is controlled by an official governing
body, it is a controlled language.

Starting in the late 1970s, the initiative for developing a controlled language was
initiated by the European Association of Aerospace Industries (AECMA, now
called STEMG). The outcome sought by the working group was to develop a
Simplified English guide to aid the users of English language maintenance
documentation comprehend what they read (STEMG, 2020). The initiative
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focused on simplifying the language to improve readability and comprehension
among native and non-native English speakers. Today, most primary texts of
maintenance manuals are written in Standard Technical English (STE).

The first outcome from the AECMA Simplified English committee was a document
called “The Standard Technical English” (STE) language guide. The guide was the
outcome of the investigation of the readability of maintenance documentation in
the civilian aircraft industry. From the project, the formal ASD-STE100, 72
including the STE guide, was released in 1986 and today serves as the global
standard for commercial and defense aerospace maintenance manual writing. The
pdf document is available to anyone by request via the STEMG website7s.

The aerospace industry developed the controlled language, specifically focusing on
comprehension among non-native English speakers and the accuracy of
translations into other languages. The impact of translation errors or
misunderstandings by a technician working on an aircraft can be astronomical,
driving the need to establish the standard around clear writing parameters in
standard English that are conducive for translation. Today, all maintenance
manual writings are required to adhere to ASD-STE100.

The goal for writers to adhere to STE, as defined in ASD-STE100, is to assure that
users of aircraft technical manuals can read and understand the content to perform
the aircraft maintenance correctly. Two key features of STE are an approved
dictionary and a set of writing rules. The common vocabulary is identified and
documented in a dictionary that is sufficient for accomplishing any required
technical writing. The baseline words were selected for their simplicity and ease of
recognition.

The underlying philosophy of STE is “one word, one meaning,” eliminating those
words that have identical meanings. The English language has many different
words with the same meaning. In developing the STE, such duplication was
eliminated. For example, the word “start” was chosen instead of the words “begin,”

“commence”, “initiate,” or “originate.” This same type of correlation can be drawn
to contract writing, which uses many different words with the same meanings.

72 A complete overview of ASD and the development of ASD can be found at:
http://www.asd-ste100.org/about.html.

73 Issue 77 of the document can be obtained from: http://www.asd-
ste100.org/request.html.
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Table 14. ASD-STE100 Document Structure

Part 1. Writing Rules Part 2. Dictionary
e Words ¢ Introduction
¢ Noun clusters ¢ Word List

*  Verbs

* Sentences

*  Procedural Writing

* Descriptive Writing

* Safety Instructions

*  Punctuation and Word count
*  Writing Practices

The ASD-STE100 structure contains two main parts. Part one contains writing
rules, and part two a dictionary. The content of the two parts are presented in Table
14, summarized from the table of contents in the ASD-STE100 document.

ASD-STE100 selected the American Merriam-Webster’s Dictionary to be used
when there is a choice between American English and British English words and
spelling. In the controlled document, words are not only defined, but synonyms
are also flagged as “unapproved” or “unknown words.” The intent is to drive
consistency in the use of terminology across all users working within the discipline.

The writer is not limited to the defined vocabulary. In fact, STE developers’ intent
is for the drafters of maintenance manuals to go beyond the documented
vocabulary to supplement it with other words required to convey the information.
In the same way, standard contract terminology and clauses vary based on many
factors such as contract type, jurisdiction, industry, etc.; this type of additional
industry-specific terminology can be added to the controlled contract vocabulary.
Furthermore, internal company-specific terminology can be added to the
dictionary. One main consideration of assuring standardization while maintaining
flexibility is the objective that the dictionary is supplemented with company,
industry, contract, and jurisdiction-specific terminology that best fits the context
and the intent of the writing related to the transaction.

Another benefit of a controlled language is that it is susceptible to machine
translation. A controlled language is a rule-based approach to language, making it
highly adaptable to machine learning. Furthermore, the benefit of having
suggested definitions and clauses appear in text and having the ability to hover
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over terms and see their meanings, provides a new approach for the legal
profession to leverage technology to guide the writing and word choices during
contract drafting (Roach, 2016). The controlled nature of the dictionary and
grammar rules is what makes the language adoptable universally.

4.3.3 Controlling the Natural Language of Contracts

In this dissertation, the focus is on evaluating the natural language of contracts
and analyzing how standardization via a CCL could support language
simplification on a universal scale. The idea of a CCL is derived from implementing
the parameters of a CNL to contracts. Creating a CNL for contracts requires
identification of a dictionary and grammar rules to present a CCL model. Next, a
model CCL developed based on the same approach as the ASD-STE100 applied
will be presented as a language simplification solution.

Following a model such as ASD-STE100 provides a research path for analyzing the
natural language of contracts and the elements to consider when developing a
model for CCL. By assessing the natural language of contracts, along with
individual controlled languages and style guides, vocabulary and language are
analyzed to determine what a CCL framework can be. Evaluating contract
similarities and further relating the contract language and grammar to plain
English is used as the foundation for defining a standard dictionary and grammar
rules in a controlled environment.

The American National Standards Institute (ANSI) defines a standard as “A
document, established by consensus that provides rules, guidelines or
characteristics for activities or their results” (ANSI, 2020). ANSI is the sole
organization in the US that is part of the International Organization for
Standardization (ISO), one of the most well-known global standards organizations
in the world (ISO, n.d.). One main benefit of standardization is the efficiencies
gained from reuse instead of “re-inventing the wheel every time.” Familiar,
repeated use of terminology and processes in any given industry increases
productivity and improves compliance.

Plain English is the framework for language simplification and the focus of
exploring standardization. The goal is to improve clarity for the intended audience.
This approach builds on the user-centered design process presented in Chapter 2,
and the user-based categorization of contract content presented in Chapter 3. The
creation of CCL is two-dimensional as it focuses on both the specific user’s natural
language and plain English as the preferred language. To develop contract
language standards, the research conducted first sought to find the alignment of
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traditional terminology to equivalent plain English to assess the differences
between legalese and standard English.

A controlled language has a documented dictionary and writing rules that are
universally adaptable for the discipline. This requires the proposed solution not to
be tied to one contract type, jurisdiction or user group. Replacing archaic English
words, via a systematic analysis, with common English terminology is part of
producing a CCL document. In addition, the defined grammar and writing rules
are intended to facilitate the shift away from the traditional legal writing style by
providing a style guide and specific examples for following the defined grammar
rules.

Plain language can reduce ambiguity, and this is one of the key reasons why plain
language scholars are striving to standardize plain English internationally (Butt,
2013). Lexical ambiguity arises when one word has two or more definitions. For
example, the words “covenant” and “obligation,” both mean “a formal agreement
or promise, usually in a contract.” However, obligation is the more commonly used
term in modern-day English and is also the term most often seen in English
language textbooks. Similarly, lexical ambiguity is caused by one word having two
Oor more meanings.

Contract writing, in particular, is complex because of the common practice of using
different terms with the same meaning. To illustrate, “allow” and “permit” from
Bryan Garner’s book, A Dictionary of Modern Legal Usage’™ were selected as
example terms (Garner, 2013, p. 668)). These terms are commonly used not only
in legal writing but also outside the legal discipline. Figure 31 outlines the
definitions found in Garner’s legal dictionary.

74 The dictionary is comprised of 945 pages filled with legal terminology used in the field
of contracts.
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allow. Allow = (1) to give or grant (something) as a right or privilege <she
allowed her neighbor as easement>; (2) to approve by not objecting <the court
allowed appellee’s counsel to reply to the rebuttal>; (3) to make provision for
<rue allow depositions upon written questions>; or (4) in BrE, to sustain (a
judgement, claim or appeal) <the appeal should be allowed>.

permit. The words allow and permit have an important connotative
difference. Allow, as in sense 92), suggests merely the absence of opposition, or
refrain from proscription. In contrast, permit suggests affirmative sanction or
approval. (p. 46)

Figure 31. Dictionary Definitions of Allow and Permit

In the example, it becomes evident that analysis would need to be conducted to
determine how to define the difference between “allow” and “permit” in the context
of contracts. Should one term be used in a specific context over the other? This
type of individual term-by-term analysis is part of defining a controlled dictionary.

A controlled language dictionary is different from a legal lexicon that includes a
magnitude of terms that might appear when working with contracts. A controlled
contract dictionary is limited to terms that can be determined to be universally
applicable and contains only about 500—-800 words. Table 15 shows an example of
the types of words that could be part of a CCL dictionary to replace legalese
terminology with plain English equivalents. The goal of this dissertation is not to
select the dictionary words; rather it is to provide examples of how a contract-
specific dictionary could look.

The main challenge for defining a CCL dictionary is determining if “words or art”
commonly used in contracts have equivalent standard English terms that mean the
same under the rule of law. This requires examining terms of art and the technical
language of contracts within the framework of the law. Because contracts function
as both legal and managerial tools, terms of art stem from both contract law and
business operations. Legal terminology has not changed much over time, and the
intent of the comparative analysis is not to induce a debate over what terms should
be left in legalese versus replaced with plain English. Instead, the intent is to select
common English terms when there are multiple terms with the same meaning and
provide a definition for terms that are already in use and part of the technical
language of contracts. Plain English provides a framework to support replacing
long and complex words with standard English; it is not absolute.
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Table 15. Examples of Plain English Words to Replace Traditional Legal
Writing Words
Afforded | Gwven |

Aforementioned that, these, previously mentioned [or best
omitted]

at the present time Now

concerning the matter of About

due to the fact that Because

during the time that While

for the purpose of doing todo

Hereby [omit; no need for replacement word]

in witness whereof Signed

Whereas [omit for recitals and any other use]

When developing set rules for reducing ambiguity, the context of the writing must
be considered. Following standard grammar rules for run-on sentences and
improper punctuation should enhance readability without affecting legal
protections. Similarly, establishing guidelines regarding suggested maximums for
the number of words in a sentence reduces complexity without compromising legal
protections. The focus is on simplification to enhance the readability and clarity of
the writing, not removing content.

Because the technical language and writing structure of contracts are unique,
finding standardization opportunities depends on identifying the similarities
across different types of contracts. The elements consistently appearing in
contracts provide opportunities for controlling the language and grammar. In
addition, laws and regulations have standard clauses and language that are
important to ensure contracts are legally sound and should be part of the analysis.
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Set clause language for laws such as the Equal Employment Opportunity Act of
197275 and issues such as data privacy and personal data protection are examples
of documented contract language. They are required by law to be part of certain
types of contracts, and companies often include the laws and regulations verbatim.
The language can be complex as prescribed, and the compliance with the laws and
regulations is often assumed to depend on the use of exact language; however,
regulations and rules often include definitions for crucial terminology or explain
defined concepts. This information can be part of the controlled language lexicon.

Some level of complexity remains when regulations and laws are included in the
contract document. One approach to document complex regulations in a contract
is to write the regulation inclusion in plain English in the body of the contract and
incorporate the complete regulation document in an exhibit. For example, the
contract terms that apply in contract actions involving any work with the US
government are documented in the FAR. The FAR contains a section of defined
terminology defining the terms used in government contracts. Also, clauses are
numbered with set titles. The FAR is available online or in published format.
Today, it is common for companies to use computer software that houses the FAR
to produce a detailed contract document containing the applicable clauses.

Combining the existing controlled languages related to the contracts, whether
developed for a specific company, contract type or industry, provides a long list of
terminology and contract clause language that is standardized and in use today.
While not controlled at a universal level, each document and published regulation
is a CCL in its own form. Summarizing and then analyzing re-occurring
terminology is where the opportunity to examine the feasibility of universal
standardization lies.

4.3.4 The Role of a Dictionary and Grammar Rules in CCL

Exploring how to develop a dictionary with a limited set of vocabulary derived from
common contract terminology can be tricky. The task extends beyond just defining
common redundant vocabulary and obvious synonyms. In addition, defined
criteria must be documented and employed consistently to produce a more
comprehensive set of vocabulary. Relating back to ASD-STE100, the criteria of
simplicity, flexibility, and frequency of use can be utilized to narrow down the
selected terminology (Finnegan, 2018). For example, “do” is a simpler, more

75 Section 701 of the Civil Rights Act of 1964 (78 Stat. 253; 42 U.S.C. 2000¢€). These
government regulations prohibit companies from discriminating against individuals
based on their race, color, religion, sex, sexual orientation, gender identity, or national
origin.
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flexible, and more frequently used term than “achieve,” “carry out,” or
“accomplish.””®For the CCL “do,” would then be selected as the preferred term,
based on the defined criteria.

A selected vocabulary term would follow a definition criterion. The dictionary
document could then be integrated into the writing software, allowing for easy
access during the document writing process. In addition to providing dictionary
definitions for terms, the dictionary would also include “unallowed” terms,
eliminating synonyms. Similar to ASD-STE100, the focus would be on the
preferred word choice. This helps meet the objective of “one word, one meaning.”

Whereas the dictionary would consist of common terminology in contracts, with
associated definitions, a controlled language dictionary is usually limited to 500-
800 words. The limited number of vocabulary words is different from Garner’s
dictionary of legal usage, which contains 945 pages of defined vocabulary (Garner,
2013). The intent of a CCL dictionary is not to define all legal and contract
terminology. Rather, it is to select and document the words that can be part of a
universal norm and are also conducive for machine translation.

Contract drafting is an art requiring some knowledge of the standard terms and
technical language used in certain contract types and specific clauses. Figure 32
below provides an example of two “Entire Agreement” clauses written slightly
differently, with some of the legalese removed in the second example. The intent
of this dissertation is not to debate legal terminology, but rather to induce a debate
on the feasibility of using defined terms on a global scale.

When analyzing the two sample Entire Agreement clauses, one question that arises
among scholars is whether “entire” means “final and complete” (Kim, 2016). In the
US, under the common law principle of parole evidence rule 77, “final and
complete,” signifies that any prior oral or written agreements are not part of the
final agreement. Because this is a documented specific use of terminology within
contract law principles, “final and complete” are terms of art, and therefore, it can
be argued that their inclusion is important for providing intended legal
protections.

76 http://www.asd-ste100.org/faq.html.

77 The parole evidence rule in the US governs the extent to which parties to a case may
introduce into court evidence of a prior or contemporaneous agreement in order to
modify, explain, or supplement the contract at issue. Source: Cornell Law School, legal
information institute.
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EXAMPLE CLAUSE 1

This Agreement is the entire
agreement between the parties and
supersedes all prior understandings
and agreements between the parties,
whether oral or written. This
Agreement may be amended only in
a written document, signed by both
parties.

EXAMPLE CLAUSE 2

This Agreement and Exhibits attached
hereto and incorporated herein
constitute the entire, final, complete and
exclusive agreement between the parties
and supersede all previous agreements
or representations, oral or written,
relating to this Agreement. This
Agreement may not be modified or

amended except in a writing signed by a
duly authorized representative of each

party.

Figure 32. Comparison of Entire Agreement Clauses

Every contract is unique. The type of industry, contract type, and legal jurisdiction
all have different legal implications and terms of art. Knowledge of the technical
language in the field of contracts cannot be eliminated by a controlled language.
Everything that is written and edited must be considered in the context of the
business deal, and a human interface with the appropriate expertise is necessary.

CCL can be beneficial to bring efficiencies for the user to draft and review the
contract. All the guidance and established assumptions integrated into the
dictionary aids in driving consistency of use into the process. Determining the level
of guidance and standards should consider the many factors that influence the B2B
contract’s content.

Many scholarly books exist on contract language style of drafting; however,
internal company style guides tend to provide more specific directions for
employees how to effectively tailor a B2B contract. One company with an extensive
style guide for contract documents is the Adobe legal department’s published style
guide78. Within the style guide, there is an outline of specific vocabulary and
grammar rules contract writers are expected to follow. Table 16 summarizes the
types of rules; for example, one rule is eliminating redundant works and
synonyms. The objective is to write clearly, remove ambiguity, and to simplify the
writing. Including examples is a powerful way to guide the process. These types of
company-specific style guides are essentially controlled languages.

78 To see entire style guide, go to:
https://documentcloud.adobe.com/link/track?uri=urn%3Aaaid%3Ascds%3AUS%3A049
e2224-211f-4efa-b236-2a91ee9c1463#pageNum=20
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Table 16. Example Vocabulary Rules

Eliminate Duplicate Clarity Use “sell” rather than “sell,
and Redundant Words o convey, transfer, and assign” or
Remove Ambiguity “sell and transfer”

Use “to” versus “for the purpose

Of”
Eliminate synonyms Simplify Use the “complete” versus “full
and complete”
Eliminate unnecessary
legalese Use “void” versus “null and void”
Eliminate or replace Use of Standard English  Remove words such as
archaic words o whatsoever, furthermore, wholly
Eliminate unnecessary and fully, whereas
legalese
Use “per year” versus “per
annum”
Eliminate/Replace Clarity Replace “best effort” with
ambiguous terms specific obligation
Do not turn verbs into  Clarity Use “conclude” versus “arrive at
nouns the conclusion”

Use “apply” versus “make an
application”

Use “consider” versus “take into
consideration”

Furthermore, style guides and documented writing rules are intended to help
eliminate the common writing pitfalls, such as adding excessive detail, attempts to
sound formal, attempts to write in spoken forms of language, and the use of
unnecessary words or jargon that can cause the writing to be unclear. Following
simple writing rules can help eliminate these pitfalls. Identifying the rules along
with specific examples, provides a guided drafting process, helping the writer
produce text that eliminates some of the complexities of traditional legal writing

style.

In contract documents, readability and usability go hand-in-hand. The ability to
read the language and understand the words are essential to successful contract
execution. Globalization has added a new dimension of complexity with people
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speaking different languages, further driving the need for contract language
standardization. The meaning of words, the implications of actions, and the
content of applicable legal rules have become more challenging to determine
(Bussel, 2016). The consequences are that neither contract drafters nor the end-
users responsible for executing the contract obligations interpret contracts the
same way, leading to misunderstandings, re-work, and disputes.

For non-native English speakers, using the “ordinary sense” of a word is critical.
Supported by the key statement of principles comes from Lord Wensleydale’s
opinion in Grey v Pearson”9 and dates back all the way to 1857, the “golden rule”
principle requires that words be given their ordinary sense (Butt, 2013). Removing
or replacing legalese terminology with standard English is acceptable. For

example, “herein” is replaced with “in this agreement,” “in witness whereof” is
replaced with “signed,” and “subsequent to” is replaced with “after.”

Consistency in the use of terminology and defined terms is intended to promote
reuse and a global standard. The vision is the documented standards can be
integrated into any contract management or drafting software by all system
vendors. The industry standard guidance document is the input to the system. In
the ASD-STE100 model, the controlled vocabulary and grammar rules are
documented in a simple pdf file; however, the version-controlled file maintained
by an independent organization makes it a controlled language to use as a
standard.

The second element of ASD-STE100 is a set of writing rules. Focused on the
common English grammar rules in use today, the document outlines specific rules
to follow. The rules are comparable to the type of writing rules identified for
enhancing machine translation. In general, standard English grammar rules are
common to most of the population as they are taught in school. Legalese writing is
taught only in law schools and not common knowledge for the average person.
Defining a set of grammar rules does not take the same level of analysis as
developing a dictionary. However, considering how a certain set of writing rules
supports different translation actions is essential.

To illustrate types of grammar rules, Uwe Muegge’s ten writing rules, shown in
Table 17. aim to enhancing accuracy and reduce ambiguity in the context of
machine language translation (Muegge, 2002, pg. 2). The writing rules strive to
provide guidelines for software friendly machine language source documents. A
controlled contract document can be produced by leveraging defined writing rules

79 Grey vs. Peterson (1857) 6 HL Cas 61 at 106; ER1216 at 1234 (a case of the
interpretation of a will).
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in existence today that share similar goals of simplification for improved
comprehension for different language users, including machine language.

Table 17. Uwe Muegge 10 Writing Rules
I
Rule 1 Write sentences that are shorter than 25 words.
Rule 2 Write sentences that express only one idea.
Rule 3 Write the same sentence if you want to express the same
content.
Rule 4 Write sentences that are grammatically complete.
Rule 5 Write sentences that have a simple grammatical structure.
Rule 6 Write sentences in the active form.
Rule 7 Write sentences that repeat the noun instead of using a
pronoun.
Rule 8 Write sentences that use articles to identify nouns.
Rule 9 Write sentences that use words from a general dictionary.
Rule 10 Write sentences that use only words with correct spelling.

Building the controlled contract language CCL following the plain English
standard framework incorporates the parameters for supporting a solution that
can operate in today’s technologically advanced environment. Part of the task to
support developing an ISO standard for plain English is to define parameters that
support machine learning and Al.

Ultimately, developing a CCL as the documented contract language standard
following a similar path as ASD-STE100 developers did, solves the problem of
different controlled standards. Furthermore, language and writing simplification
can be integrated into the process so that every contract is written in plain English
using standard English grammar rules that all users can read and comprehend.
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4.3.5 CCL and Benefits for Contract Language Translation

Contract translation from one language to another is also a challenge due to the
many technical terminology and words of art used in contracts. Contract language
translation is one area of contract management that could benefit from a CCL.
Contract translation pertains to both spoken languages and machine translation,
both relevant in today’s contracting environment. Varying factors drive what
makes specific terminology or writing more or less conducive for translation. The
IPLF standards committee focuses on assessing the conduciveness of translation
as a criterion when developing the plain English principles. This is supported by
the fact that ISO representatives from across the globe are part of the committee.

In cross-border transactions, there can be challenges when contracting parties
have different languages. While English is evolving as the dominant language in
international trade, contracts in multiple languages remain common. Contract
language simplification also focuses on the translation of contracts into other
languages. Natural language processing and real-time translation software have
become highly sophisticated, but due to its complex nature, contract language still
requires human involvement to ensure accuracy.

To assess the accuracy of current translation software, a test was conducted to
assess the accuracy of Google Translate software for translating a contract clause.
From the Shell supplier example agreement, the Assignment clause, a common
clause in contracts across the globe, was translated into Finnish. The English
language in the sample clause is common and appears in similar form across
various contract types. Table 18 shows the exact wording of the clause in English
and the Google Translate translated version in Finnish. Highlighted in red are
areas that did not translate accurately in the context of a contract or contract law.
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Table 18. Machine Translated English-to-Finnish Assignment Clause
ENGLISH ASSIGNMENT An assignment or novation by a party of
VERSION all or part of the CONTRACT requires the written consent

of the other party, except that COMPANY may assign and
novate all or part of the CONTRACT to an AFFILIATE
without the consent of CONTRACTOR by giving written
notice to CONTRACTOR.

TRANSLATED | SOPIMUS Osapuolen luovuttaminen tai

INTO uudelleenjarjestely koko SOPIMUKSEN tai sen osan osalta
FINNISH edellyttaa toisen osapuolen kirjallista suostumusta, paitsi
ettd YRITYS voi luovuttaa ja uudistaa kaikki SOPIMUKSEN
tai sen osan AFFILIATE: lle ilman SOPIMUKSEN
suostumusta antamalla kirjallisen ilmoituksen
URAKOITSIJA

Another notable issue with the machine translated version is that the text in
Finnish does not align with how a similar assignment clause is usually written in a
Finnish contract8°. The wording and tense forms are incorrect in many places.
Terms of art are not recognized. The conclusion from the test is that machine
translation software is not sophisticated enough to translate contract documents
to another language within the legal context of the other languages’ legal writing
schematics. This is a constraint to consider when developing a CCL aiming to
produce readable and usable contracts without reducing any protections afforded
under the law.

The translation test reminds us of the importance that must be placed on the
meaning(s) of words within the discipline. English within the context of the legal
discipline or within the technical language of contracts when translated into
another language does not always produce the intended translation. Furthermore,
the English language has many words with multiple meaning, complicating the
translation even further. Each legal system has technical terms and terms of art
that are part of the technical language that complicates translation into other
languages. A CCL in English, for example, with a defined vocabulary developed by
experts in the field from various countries, can aid in developing similar controlled
languages.

80 Sample Assignment clause from a Finnish contract: Sopimuksen siirto- Sopimusta ei saa
kumpikaan osapuoli siirtda kolmannelle osapuolelle ilman toisen osapuolen suostumusta paitsi
milloin siirto liittyy joko liikkeenluovutukseen tai jommankumman sopimusosapuolen
yritystoiminnan sisdiseen uudelleen jarjestamiseen.
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4.3.6 Technology as the Platform for CCL

Technology can provide the platform for standardizing and automating contracts,
defining company terminology, and integrating writing rules to guide contract
document development. The number of CLM system providers continues to grow
rapidly, with each having their own unique offerings and individual approaches,
striving to gain market share by differentiating their product functionality from
their competition. This mindset of differentiation impedes the integration of
contract standards on a universal scale. To address this fragmented market, a
documented CCL, as a global standard for any technology provider to use, can
produce a baseline for language simplification and the integration of plain English
principles.

A CCL would establish a guidance document to be universally integrated by all
software application providers as a standard feature. Because contract document
standards and writing guidelines are built to assure compliance, consistency, and
efficiencies, the benefits to companies can be immense. CLM systems provide the
platform for controlling the inputs and are therefore enablers to drive a universal
shift in contract language standardization.

The other key element CLM systems afford is aiding in the development of
standard terminology and contract language. Computer software provides the
capabilities of data analysis of large amounts of data in seconds. Unstructured
datasets from hundreds, even thousands of contracts, extracted using technology,
can be summarized by the most frequently occurring vocabulary, clauses, and
specific clause content. Analyzing existing company contracts available produces
a baseline of the natural language of contracts. The extracted data set provides the
information to start analyzing commonalities and to develop a list of most
frequently used terminology to form the basis for a contract dictionary.
Furthermore, to address the archaic difficult-to-read writing style, technology can
be leveraged to code a common writing approach with standard grammar rules.

Technology can be leveraged to initiate a new contract drafting approach that is
user friendly. Replicating a user-interface design similar to the Microsoft Word
application with in-text word and grammar indicators provides real-time visual
cues. For example, using a different word than the dictionary can be indicated with
a colored squiggly line, as Word does for misspelled words. Deviating from the
documented grammar rules would be marked with a different colored squiggly
line. Similar types of highlights could be used for contract writing standards coded
into the system — these can be industry standards such as the WorldCC
association’s contracting principles or company-specific standards. The benefit of
such in-text indicators is that writers receive a signal to stop and review, thus
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engaging them in two-way communication, a form of guided drafting. Further,
providing pop-up boxes with definitions and with suggested alternatives to words
and grammar would assure that context is considered when choosing how to
disposition the indicator.

Contract data dissected to the word and sentence level also allows clause libraries
to be developed with the company preferred language. Clause libraries are the
essence of contract compilation software. Contract outlines and model contract
outlines (not template contracts) with clause libraries integrated, allow a drag and
drop assembly of contract documents. Having approved clause language that
aligns with plain English principles will eliminate duplication of traditional
legalese clause language.

In addition, the system can house all capitalized terms and their definitions,
eliminating a manual review of any inconsistencies in defined terms. This would
bring efficiencies and save time during the review process and most likely produce
a more accurate review.

Another key feature of CLM systems is the highly sophisticated document
comparison feature. Computer programs can dissect any type of contracts at the
meta-data level and align similar clause language and even concepts for side-by-
side comparison. These features are especially beneficial when reviewing and
analyzing a counterparty contract document. The system highlights differing
clause language and identifies missing clauses. Systems are sophisticated enough
to highlight similarities and deviations, even when data is organized entirely
differently.

Instilling in-document highlights and alerts, along with suggested revisions,
established a new approach to drafting where the writer is required to review the
language and decide what wording is desired by requiring the drafter to disposition
the alerts. This approach drives tailoring and language review when the contract
document is initiated, and the transaction is documented.

A CCL standard is envisioned as a new integrated process in contract drafting
software. CCL would function at the word, phrase, and sentence level. It would be
specific to the field of contracts, with an emphasis on assuring consistency. The
goal of “one word, one meaning” would be instilled. Company-specific terminology
and definitions would be coded into the program as well, to ensure that company-
or contract-specific terminology is used consistently.

Each CLM system provider integrating the same controlled contract language—
dictionary and grammar rules—into the software application would significantly
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change how the industry operates today. In order to overcome each provider
developing unique approaches, the global standard for CCL in code form would
need to be available in open source for anyone to use. Table 19 provides an example
outline of grammar rules that could be implemented as universal solutions to
simplify contract writing.

Table 19. Writing Guidance Automation
Guidance Categories Drafting Aids

Sentences - Indicators for: Run-on Integrated into writing
sentences, Length, etc. software

Paragraphs - Indicators for: Spacing, Integrated into writing
Length, etc. software

Punctuation - Highlighted indicators and Integrated into writing
revision suggestions. software

Word Count Indicators for exceeding Integrated into writing
suggested word count. software

Active Voice - Pop-up window for suggested Integrated into writing
revision software

To illustrate, ContractStandards has developed an application that evaluates
contract writing to prescribed writing rules (ContractStandards, n.d.a). Figure 33
shows how the coded writing rules would manifest themselves in a software
application. The program has in-text, color-coded indicators based on a subject,
verb, and object approach. The second column provides a “preferred” way of
writing the language, striving to simplify and make the writing clearer. The third
column provides a comment on the intent and grammar rules of the suggested
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revision. The user inputs the contract language into the system, then analyses the
document and produces a document view with visual, color-coded suggested
changes.

The examples below are color-coded as follows:

+ dark blue = party: light blue = subject

- dark green = modal verb: light green = verb

+ yellow = object
Example

Nothing in this Agreement creates a
partnership or joint venture between the
parties.

Base Salary shall be paid monthly.

No proceedings have been taken or
authorized by [PARTY A] or, to its
knowledge, by any other Person relating
to its bankruptcy, insolvency, liquidation,
dissolution, or winding up.

If the Company receives a written request
from Holders of at least [10%] in the
aggregate of then-outstanding
Registrable Securities (collectively, the
"Initiating Holders") that the Company file
a registration statement under the
Securities Act covering the registration of

Preferred

This Agreement does not create a
partnership or joint venture between the
parties.

The Employer shall pay Base Salary
monthly.

[Party A] has not taken or authorized, nor
to its knowledge has any other Person
taken or authorized, any proceedings
relating to its bankruptcy, insolvency,
liquidation, dissolution, or winding up.

The Company will, within [30] days of
receiving a written request from the
Initiating Holders that the Company file a
Registration Statement,

(a) give written notice of such request to
all Holders, and

(b) promptly file a Registration Statement.

Comment

Remove unncessary words. Place noun-
subject at start of sentence.

Avoid passive sentences. Apply subject-
verb-object order.

Avoid passive sentences. Apply subject-
verb-object order.

Simplify sentence structure with subject-
verb-object order. Use "will" to expresss
futurity. Use more descriptive verbs: "file"
rather than "effect.”

their Registrable Securities, then the
Company shall, within [30] days of
receiving the request, give written notice
of such request to all Holders, and subject
to the limitations of this Section 2.1,

ContractStandards©. Image used with permission.

Figure 33. ContractStandards Language Editing

Word processing and editing tools have become an essential part of today’s
electronic document writing process. I challenge you to turn off the editing feature
on your writing program and then type a document. You will probably find several
typos and mistakes during your own review, and your peers would probably find
several more. We rely on editing indicators when typing messages on our phones,
writing a simple search in Google or writing a novel. With today’s available
technology, the opportunity for in-text editing indicators designed explicitly for
contract development is a natural step to drive a change in contract language to
align with plain English principles.

In summary, coding the CCL dictionary and writing rules into CLM software
creates an active guided writing process. A CCL modeled after the ASD-STE100,
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integrated into technology, could lay the foundation for shifting away from the
legalese writing style. Focusing on the contract development process, a user-
friendly interface within the system can further enhance the integration of a new

writing style standard.
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5 VISUALIZATION AS PART OF CONTRACT
SIMPLIFICATION

5.1 What is contract visualization

The third area analyzed as part of contract simplification is how information
design via visualization can improve document readability and comprehension in
a multi-user environment. The time-old saying “a picture is worth a thousand
words”8 is a powerful statement in the context of business contracts, which can
be hundreds of pages long black and white text. Steven Weise made a statement to
the legal community already in 1999: “words cannot do the entire job — lawyers
need to find those crayons that they put away many years ago and learn how to
draw again” (Weise, 1999, p.2). He further clarifies that visualization is not only
about pictures but that other visual graphic depictions, such as diagrams and
tables, are an integral part of enhancing the clarity of writing.

In a similar vein, I argue that a holistic contract document design solution requires
a defined design process that guides the development of a user-centered structure
and plain English language in conjunction with visualization to most effectively
communicate the information to the intended audience. Hence, the visual display
of information should take an equal part in contract simplification to enable good
and effective communication.

Today when referring to “visualized” contracts, many think of pictures or images
replacing contract text; however, “visualization is almost always used in hybrid
ways—combinations of words and images to enhance the effectiveness of
communication” (Berber-Walliser, et al., 2017, p. 347). While fully visualized
contracts, referred to as comic contracts, exist and have proven effective for certain
types of contracts (Rooy, 2019), the B2B contract’s complex nature requires
further research on the feasibility and extent to which visualization proves optimal.
Understanding what visualization is and how information design principles
support choosing contract design solutions is examined in this chapter.

The research on contract visualization encompasses a wide range of text to image
inclusion, from traditional contract documents with improved layout to extensive
use of information design techniques and visualization altering the display of
content. The research indicates that visualization in contracts is not about
replacing contract writing with pictures or graphics, rather it is about improving

81 This proverb has long been credited to Frederick Barnard, who used a “look” version in
Printer’s Ink, Dec. 8, 1921, and a “picture” version in the same periodical, Mar. 10, 1927, while
prior versions or similar notions can be found dating back to 1861.
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the communication via the use of graphics and illustrations and finding harmony
between the text and visual design (Passera, 2017, Haapio, 2013).

Examining how other disciplines have adopted various information design
principles to improve user interface and experience can help to improve the user
interface in contracts. The key is that the document’s functionality must extend to
the end-users and produce a product that is usable by the intended audience
(Haapio, 2013). Tying together the users and contract functions prior to
implementing visual and graphic design places the user-centered design
framework as the guide to when text-only versus information design and visual
depictions should be applied.

Understanding how visual display of information is taking center stage can be the
catalyst for rethinking what good and effective legal communication entail
(Leiman, 2017). Incorporating information and graphic design into contract
documents provides additional opportunities to communicate complex text more
clearly. This is where design thinking becomes an integral part of the process.

Any medium which uses graphics to aid in conveying a message, instruction, or an
idea can be considered part of visualization. Graphic designers focus on unity, flow,
and the many parts fitting together (Matz, 2011). Similarly, the text and the visuals
in a contract document should “fit together”, and a visual flow should be evident
throughout the document. Regardless of the chosen visuals, the essence of
visualization is to present the information to facilitate understanding (Kirk, 2016).
The interplay between the content and how the graphics communicate the
information most effectively is the goal.

Building on design thinking, there is a focus on aesthetics and the end-user
experience. The intent of contract simplification and design thinking is not to
“dummy down” or oversimplify the document to the point that meaning, intent or
legal protections are compromised. In contract design, the aim is to leverage
visualization when it improves comprehension and clarity (Passera et al., 2016).
Defining different types of design methods from simple lines to complex multi-
dimensional diagrams, graphs or flowcharts helps contract developers and
drafters start examining when visualization in contract documents can improve
the communication.
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5.2 Benefits of Contract Visualization

5.2.1 Improving Readability and Usability

Specifically, in the field of contract visualization, there are two researchers, Helena
Haapio and Stefania Passera, whose research and dissertations brought forth ways
to design user-friendly contracts. Haapio’s Ph.D. dissertation, Next Generation
Contracts: A Paradigm Shift (2013), builds on the proactive law approach and
argues the importance contracts play as both managerial and legal documents. Her
research focuses on designing contracts that promote comprehension and
usability for successful business outcomes. Passera’s Ph.D. dissertation, “Beyond
the Wall of Contract Text: Visualizing contracts to foster understanding and
collaboration within and across organizations”(2013) focuses on contract design,
and the use of visuals in particular, and how visualization can foster understanding
and collaboration both within and across organizations.

As shown in an experimental empirical study done at Aalto University, changing
the layout and integrating visuals, in addition to a user-centered structure,
increased comprehension and accuracy (Passera, 2015). Building on this study and
other visualization research shows that readability, comprehension, and the user
experience improved via inclusions of visuals.

How to initiate and develop a visual depiction from a traditional contract
document can be difficult for a person with no formal design training. The idea of
a user-centered design approach builds on that belief that the abstract design
techniques should be correlated to contract document content (Mitchell et al.,
2019). Next is an analysis at the micro-level of contract document design and
visualization techniques. Breaking down the types of information design
techniques that can be applied in B2B contract design helps break down the tasks
to a clause or building block level to produce design solutions tailored to the
situation and the users who will engage with the information.

5.2.2 Types and Examples of Contract Visualization

Information and communication design research show that visual design does not
need to be extravagant. Visual design can be simple lines, shapes, or bullets to
improve how information is presented visually. The research suggests that
combining various information design techniques is the key to realizing the true
value of contract visualization.
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The research examined lines first, the most elementary drawing technique. Lines
can be effective in many ways to improve the visual appearance of the document.
In contract visualization, lines can be used to illustrate various types of
information and content. Lines form depictions and combinations of lines creates
relationship to how the human brain perceives information. For example, a
horizontal line can be related to something which has a continuous attribute, such
as time. Adding vertical lines can then add milestones to the timeline. Table 20
shows some ideas of different visual expressions for different contract information
types. The visual expressions summarized below are from the article Contract
Mechanics: What they are, why they’re important and learning to work with
them by Jay Mitchell, Emma Hertzberg, and Meera Klemola (2019)82.

The idea from the contract mechanics article is that contracts are “machines” that
express the parts which make the contract “run.” Adding visuals to depict different
types of information is intended to make the reader pay particular attention to the
most important information (Mitchell et al., 2019). Furthermore, relating factors
“X” to “Y” to identify dependent actions, decisions, events, actors, decision
consequences, etc. aids in communicating inter-related information in one visual.
Depicting related terms in one visual is beneficial in B2B contracts containing
significant amounts of information, to reduce the cognitive load to the human
brain to process and comprehend the information. With multiple users with
different backgrounds and varying responsibilities throughout the contract
lifecycle, visual cues and illustrations can improve readability and usability.

As discussed, choosing the right type of visual is more than making information
aesthetically appealing; it also needs to communicate the information more clearly
than text only. The wrong visual can confuse the audience and impact trust
between the parties if the data are inaccurate (Todd, 2019). More importantly, if
the visual is too complex, the effectiveness of incorporating visuals is lost (Mik,
2020). Too much, too little, or contradicting information in visuals can negatively
impact rather than provide clarity. Examining what is effective contract
visualization is essential.

82 The article further includes illustrations of various visual designs each correlated to
different types of contract content.



Table 20.

Information Type

Time

Visual Expressions

Contract Content

Term of the agreement
Termination events

Payment timing

Meetings and milestone events
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Visual Design Technique

Combining horizontal lines with
vertical to depict milestones

Time and Response

Date specific actions
Notifications for events (e.g.
extension, proposal, breach)
Approvals

Combining horizontal lines with
vertical to depict time and
response, action or
responsibility

Limits

Layers

Dollar amounts
Percentage amounts
Time limits

Shapes and varied line lengths —
forming bar charts, line graphs

Numeric and
Variable Terms

Terms which change driven by
performance or other factors
(e.g. royalty payment, interest
rates)

Tables

Internal and External actions /
approvals
Interdependencies

Process Flow of information Lines, shapes and color variation
Sequential obligations/tasks Grouping shapes or dividing
Relationship Alternating responsibilities shapes
Stages and interactions
Structure Entity structure Diagrams — shapes to identify
Locations entities; lines to capture
Data storing relationships
Departmental responsibilities
Document structure
Workstream Project schedule Combination of horizontal and

vertical lines for time

Shapes and colors for
milestones and specific actors
E.g. Flowcharts, swimlanes,
diagrams

The first redesigned contract selected to illustrate how visual design techniques

can improve and simplify complex legal text is an excerpt from Juro’s privacy

policy (Figure 34) (Juro, 2017). Juro is a company specializing in CLM systems

and an innovator in improving contract design. The company focuses on how to

redesign traditional contract language and documents to make them user friendly.
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The initial observation from analyzing the privacy policy page is that the use of
lines, color-coding, and icons have replaced paragraph style writing. The writing is
in short and concise statements rather than whole sentences. The team83 employed
text and image combinations using icons and clearly depicted the two different
parties with two different colors. Another critical observation is that language and
structure simplification is also evident in the design.

I When and how we collect data

From the first moment you interact with Jurc, we are collecting data. Sometimes you provide us with dato, sometimes doto

collected automatically.

Here's when and how we do this
- =]
Y o
DATA DATA
@ I'."'-'IE
SIVE COLLECT
You browse any page of our website

You request a demo of Juro

We call you

You use Jurc

You receive emails from us

You view and sign controcts

You chat with ws for customer support
fou connect integrations (like Slack)

You opt-in to marketing messages

Juro©. Used with permission.

Figure 34. Juro Privacy Policy

The Juro privacy policy is easy to read, comprehend, and user friendly. Correlating
to the research undertaken, the design supports the taxonomy of relationships and
closeness between text and images, which produces an easy-to-read flow and
image to text alignment (Marsh, 2003). Using vertical lines signals a sequence of
ideas that are related. The image conveys several concepts related to data sharing.
In addition, when and how data is collected is clearly defined. Many vital elements
that are standard in privacy agreements, such as how data are collected, what data
the company collects, and how the customer can control third party use of their
data, is depicted in one illustration. Information is communicated concisely and in

8 The company, in partnership with lead designer Stefania Passera from Passera Designs,
redesigned the traditional text-only privacy policy into a simplified and user-friendly
document.
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an easy-to-read format. The result is a privacy policy document, where on the first
page, nine elements of data sharing is communicated in one visual depiction.

Privacy policy content follows a sequential flow, with independent events that
occur during the relationship; this makes the choice of a vertical line depiction to
communicate the information function well. A study on linear data in a
diagrammed format showed that comprehension accuracy and answering speed
was significantly enhanced; also, the participants perceived the diagrammed
format to be more appealing and functional (Passera, 2017, December). Further
adding color-coding provides a visual cue that clearly distinguishes obligations
between the parties to the agreement. Privacy policies are common in most
business transactions and tend to be complicated text-only documents.
Simplifying privacy policies is an area of opportunity to implement contract
redesign.

A strong argument has been made that the redesigned version meets the EU GDPR
regulation better than the traditional text-only version. Based on Article 1284,
which mandates that privacy notices need to be “concise, transparent, intelligible
and easily accessible,” the visually depicted version meets the requirement of
concise and transparent (European Commission, 2016). Following the guidance of
GDPR Article 12, legal design is becoming part of a regulatory directive, not just a
nice-to-have (Mabey, 2018).

The second type of common visual design analyzed is integrating icons as a visual
means to improve readability and comprehension. Icons are one of the most
simplistic visual depictions of information, often replacing text altogether. Icons
are more in line with pictorials, which are means of presenting information as
images. Icons are evident worldwide on street signs, warning signs, and technology
interfaces; many icons have become universally known. Most notably, people from
different countries with different languages navigate the same computers and
smartphones by clicking icons to perform actions, making icons an example of a
common language across all languages.

A common setting in which icons are used to simplify complex writing with
different user types from different backgrounds is user manuals. Adding an icon
to supplement text is an approach to provide visual cues to help users locate
information, relate the image to a concept, and to quickly get a general idea of the
content. In contract documents, icons could be beneficial to provide visual cues to
helps users find information.

84 Available at: www.privacy-regulation.eu/en/article-12-transparent-information-
communication-and-modalities-for-the-exercise-of-the-rights-of-the-data-subject-
GDPR.htm


http://www.privacy-regulation.eu/en/article-12-transparent-information-communication-and-modalities-for-the-exercise-of-the-rights-of-the-data-subject-GDPR.htm
http://www.privacy-regulation.eu/en/article-12-transparent-information-communication-and-modalities-for-the-exercise-of-the-rights-of-the-data-subject-GDPR.htm
http://www.privacy-regulation.eu/en/article-12-transparent-information-communication-and-modalities-for-the-exercise-of-the-rights-of-the-data-subject-GDPR.htm
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Thinking about icons and contract content, different icon ideas emerge. Figure 35
shows examples of icons that can be related to common contract content. The first
icon, depicting a calendar with a dollar sign, could be used in a contract for the
payment term clause. The second icon, indicating a telephone and the number 24,
could be associated with 24-hour customer service illustrating the service
guarantee clause. The third icon indicating an envelope could be used to identify
the notification clause. In contract documents, especially for clauses left in purely
textual form, icons can add value by guiding the reader quickly to the content

IR

Figure 35. Sample Icons

location.

Icons have broken language barriers; something global contracts can benefit from
when contracting parties have different native languages. Research shows that
further integrating lines, shapes, colors, and icons to break up and identify contract
text enhances readability and usability. This is supported by a study conducted at
Aalto University, which tested the impact of this type of redesign on a tenant
agreement, and its impact on reading speed, accuracy, and user experience
(Passera, 2015). The new contract design integrated icons, numbering, and
headings for each clause, bulleted plain English language, and improved page
layout via the use of lines, bold font, and added white space (see Figure 36).
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* Qutside of your apartment you must keep pets on the leash and they should not disturb other tenants

* |t is strictly forbidden to take cats and dogs out at the yard, children’s playground or its immediate vicinity
* Pets must nat make dirty the building or outdoor areas of the housing company

* |tis forbidden to keep or wash pets in common facilities

8. Safety and prevention

1. Use of dishwashers and washing machines

* The Tenant is responsible for the use, supervision and possible problems that occur with any equipment/machines
that they or the previous tenant has installed

ﬁ * \Washing machines and dishwashers should always be installed by a professional
@Q * The water supply tap must always be turned off after using the machine and a safety bin should be installed under the
dish washer

* |f a washing machine/dishwasher tap cannat be found in the apartment, it means that using one is not allowed
* In order to use washing machines and dishwashers the Tenant must have a home insurance

« |t is forbidden to barbecue, light up torches or practise any other kind of activity on the balconies/fterraces that may
increase the risk of a fire
* Mopeds and similar items must not be stored in the basement/other indoar facilities unless fuel is completely drained

2. Fire
= \AWnen using doors which are to be kept locked, including fire doors, be sure that they remain locked after you for safety reasons

© 2013 Stefania Passera.

Excerpt from a prototype tenancy agreement for university students (Haapio & Passera,
forthcoming). © 2013 Stefania Passera. Used with permission.

Figure 36. Redesigned Tenancy Agreement.

Background on the study. The original contract selected for the study was a current
tenant agreement in use. The study administered three different versions of the
contract for the test groupss to read. The original version consists mainly of only
black and white text with no clear headings and minimal white space. The second
document was a redesigned version of the original contract where structure and
layout were improved with the inclusion of headings and paragraph breaks along
with language simplification. The third document, which I refer to as the simplified
version, integrated more extensive information design techniques, as discussed
above, producing an overall improved page layout that compartmentalized various
sections and provided visual cues to the content of each section and highlighted
the most important information.

The simplified version used icons as visual means to quickly signal each clause’s
topic, which helped the study participants to identify the general concept of each
section. A user-friendly structure, along with clear headings in numbered order
guides the reader to find information quickly. Furthermore, readability improved
via shortened sentences and text in bullet form written in plain English, rather
than full-text paragraphs. Additionally, the page layout had lines separating the
various clauses to group all information related to one topic together visually.

8 The test subject consisted of 48 participants from 6 different education backgrounds
and 21 different nationalities. The participants answered 77 different questions after
reading each document. The experiment tested: answering speed, answer accuracy,
skipped questions and user experience.
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The study results indicated a difference of 35%8¢ in average reading speed between
the textual/original group and those who read the final simplified document
(Passera, 2015). Comparing the original and simplified group’s answers for
accuracy also showed a similar difference, where the accuracy was higher for the
group reading the simplified version of the document. Additionally, the
participants found the simplified document with visuals more pleasing to read,
comprehend, and use (Passera, 2015).

In sum, two contract excerpts analyzed, the Juro, Inc. privacy policy and the tenant
agreement, revealed two important facts: 1) integrating design thinking, in the
form of lines, bolding, icons, color-coding, page layout, and visual shapes improves
readability, comprehension and user experience, and 2) contract structure and
language simplification are an integral part when incorporating visuals to achieve
a good document flow. It is to be noted that each of the example redesign processes
were initiated from using an existing document and included a team of individuals
from various disciplines; legal, contract management, and design. The difference
proposed in this dissertation is for early integration of design thinking to produce
simplified contracts each time a new contract is developed.

5.2.3 Layout Simplification for Improved Readability

Improving how information is presented on each page of a document is an
essential part of contract design, because contracts are multi-page documents,
sometimes consisting of hundreds of pages. Technology offers document design
features that can be employed by the click of a button. The most notable are word
processing features to improve page layout that add white space and consistent
formatting. However, document design for complex contracts or regulatory
documents can significantly benefit from employing various information design
techniques beyond word processing to improve readability and usability.

Document layout enhancement is another design technique, focused on how the
information is outlined and layered on a page. Even when a reader understands
the written words, the use of breaks, numbering, and visual signals improves
comprehension (Waller, 2015). Especially in documents with technical and
discipline-specific language where an image is not optimal, layout design can
significantly improve document readability and the structure of the text.

86 The textual/original group’s time was 896 seconds versus the visual/restructured
group’s 586.64 seconds.
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An example of how integrating visual layout design techniques can transform a
document is shown in Figures 37 and 38. Created by the simplification center8” in
the United Kingdom, it illustrates how layout improvements can make complex
legislation easier to navigate and read (Waller, 2015). The focus in this redesign
project was on using design techniques consisting of lines to break up paragraphs,
text boxes to highlight important information, layering information, and using
different font and numbering to help the reader locate information. The language
was not changed, rather the layout and access structure redesign were used to
make the reader’s job easier (Waller, 2015).

{4) In this section—
~1949 Act” means the Marriage Act 1943;
“armed forcec overcea:s marriaze Order” meanc an Order in Council
under Part 3 of Schedule 6;
“person”—
(a) inchudes a religious crsanisation;
(&) doe: not inchude a registrar, a superintendent regichrar or the
Registrar General:
“relevant marriage™ means —
(a) & marriage of a same sex couple solemmnized in accordance
with—

(5) sechon26A or 268 of the 1040 Act (marrisze in & placs of
worship or in another place according to religious rites
or usages).

(i) PartSofthe 1849 Act {marriage in & naval militery or sir
force chapel),

(i} section 1 of the Marriage (Registrar General's Licence)
Act 1970 (deathbed marriage), where fhe marriase is
according to relisious rites or usages, or

(iv) am armed forces overseas marriaze Order, where the
marriags it ascording bo relimions rite: or nsagss,

inchading any v forming part of, or with, the
salemnization of such a marriage: and

(b) & marriage ceremony resd or celebrated in sccordance with
section 46 of the 1943 Act in respect of & seme sex couple
-:uh%ia-..; ceremony after repistar's marriape of seme sex
couple);

and a reference to conduching & relevant marriage i to be read

accordingly.

(5) Ineection 110 of the Equality Act 2010 (liability of employees and agents ), after
subzaction (5) insert—
“(5A) A does not contravene this sechion if A—
{a) does not conduct & relevant marriage
(b) is not present at. does mot camry out, or does nok otherwise
participate in, a relevant marriage, or
(£} does notconsent b0 a relevant marriage being conducted,
for the resson that the marriage is the marriage of 8 same sex couple.
(5B} Subsection (SA) applies to A only if A is within the meaning of “person”
for the purposes of section 2 of the Marriage (Same Sex Couples) Act
1013; and other expressions used in cubsection (5A) and section I of
that Act have the same meanings in that subsection a5 in that sechon”.
(6) In Schedule 3 ko the Equality Act 2010 (services and public functions:
encephions), after Part § insert—

“Pazt 6A

MARRIAGE OF SaE sax coUFLEs i EnGians anvt Waiss

L T Y I SO OY TP S S

Developed by Robert Waller, licensed under creative commons.

Figure 37. Original Document

87Aligned with communication design principles, the focus of the simplification center is
to take complex communication and simplify it. http://www.simplificationcentre.org.uk/
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24 Inthin section
1989 Act mears the Marrage A 1945

‘armed forces avarsaas marrlage Order meare. o Dnder 1 Couned under Pt 1o Schedule

porson
bk, e oo et

o choi it el a g L & superintEdont iegiara of th Regiarar Gl

[r—————

el

28 inSchedue Siothe Equaliy Act X010 fservices and publ Ranciorms excepsions, sl Par & e

Part bk Marriage of same sex couples In Englard and Wales

Figure 38. Redesigned Document

The original legislative document is not visually appealing or inviting to read. The
page consists of continues text and requires the reader to start from the top to find
the information sought. In the redesigned document, the outline of the
information and sections are easy to identify. Visual cues to section numbers in
bold font followed by a lead sentence stating the section’s purpose allows the
reader to skim over the document to find the sought-after information. Using
bullets to divide the text into separate sentences renders the text easier to both
read and comprehend. The document layout design is a contract design technique
to improve how the information is presented on each page of the document without
necessarily re-writing the text. The approach of layering the information draws the
reader’s eye to the most important information and makes the task of reading the
information more efficient.

In contract simplification, layout redesign using visual design techniques is
critical. It is essential to consider the stakeholders and end-users when
determining how layout design is applied (Matz, 2011, June). In order to shift away
from today’s traditional document, integrating layout design and focusing on how
information is identified via visual cues and layered on the page is an important
process to integrate early on in the contract document development process.

Similar to how website and application designers focus on user experience and how
users can most effectively navigate and find the information, contract drafters
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should consider how various users interact with the document. While visual
images are important, applying techniques for page layout helps discover the user’s
needs and characteristics when focusing on the user experience (Metz, 2013).
Considering how to improve contract documents to be inviting and usable
documents for various users requires consideration of the user’s specific purpose
for the information.

Six Principles for Document Layout Design

1. Consistency - Visual elements like fonts, colors, rules, icons,
and decorations should be used consistently across the page

2. Coherence - The design should make sense conceptually.
Elements with similar functions and similar importance should
be styled with similar attributes (size, color, font, weight);
elements that are of the same general type, but which differ in
importance should share certain attributes but vary others.

3. Continuity - The same visual style and layout scheme should be
repeated across all contract pages. Ideally, this consistency
should be maintained across all of your organization’s
contracts.

4. Simplicity, restraint, and minimalism - While you do want to
make your pages look aesthetically appealing, you should aim
to create a simple design. Readability is the aim.

5. Balance and dominance - You want to use the space on the
page effectively and attractively.

6. Good gestalt - You should be able to perceive the design as a
coherent whole, rather than a chaotic mishmash or mosaic of
elements.

Figure 39. 6 Principles of Document Layout Design

Summarizing the analysis of how the layout design elements can be applied to
improve contract documents, six principles for document layout design were
developed (see Figure 39). Borrowing from the field of those designing usable
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apps, the principles are adapted from Unity: A primary goal in visual design by
Kevin Matz (2011, June).

Because contract design has remained in its traditional form for centuries, to make
a shift in how contract documents look, the field of contracts and law can benefit
from leveraging general design principles from other disciplines such as software,
web design, and device application design. The common goal is to consider
humans’ natural way of reading text, scanning, and comprehending complex pages
of information.

One particular user-interface principle, which seeks to recognize some structure of
order. is referred to as the Gestalt Laws of Perception®8 (Matz, 2011, May). This
principle is foundational to good contract design to help users find, read, and use
information effectively. The principle relates to both the structure of the
information and also the layering of information to assure the document flows.
Gestalt is a German word that translates into shape or form, “essence” or “whole.”
When faced with complex information, the Gestalt effect suggests that the human
brain seeks to find inter-connectivity to comprehend information as a whole,
rather than individual parts (Gkogka, 2018). Context at both the macro- and
micro-level is critical when building a contract to assure that the parts within
convey the intended meaning and are clear to both parties; this principle relates to
the structure simplification idea presented in Chapter 3.

Furthermore, the visual design in contract documents, aiming to improve the user
interface, can benefit from applying gestalt principles by visually grouping inter-
related data. Considering how the human brain processes data, the proximity
principle, where similar items are grouped together, helps readers find
information and navigate the document. This is similar to the common region
principle; grouping common elements together via lines, colors, or shapes signals
interdependencies and improves information layout (Gkogka, 2018). Designing
around how the human brain processes data aids in guiding the reader to navigate
the contract document.

The document layout design is an essential element of contract visualization to
simplify and improve the user interface and the user’s comprehension of
information. The six principles of layout can serve as a valuable checklist tool for
contract crafters when applying the user-centered design process to determine
optimal design solutions for each building block and when structuring
information. Furthermore, applying visual design techniques such as icons, color-

88 The Gestalt Laws of Perception helps explain how humans perceive and make sense of
visual information.
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coding, text layout, lines, and shapes is part of contract visualization and initiates
the process of supplementing text with graphics to improve readability and
comprehension further. Psychology and design are linked, and considering how
the human brain functions is essential in any design activity. Next is an analysis of
inter-connected information and how applying design principles can reduce the
cognitive load when processing complex contract documents.

5.2.4 Visualization of Multiple Terms and Fully Visualized Contracts

In the context of multiple terms or inter-related terms, contract visualization offers
the opportunity to improve how contract information is communicated more
clearly to help users comprehend the many complexities that exist in the text. In
support of this statement, the longest existing visually depicted contract terms
used in international B2B sales contract is used as an illustration.

Published by the International Chamber of Commerce (ICC), the International
Commercial Terms Incoterms® 2020 was first published in 1936 to facilitate
international trade (ICC, n.d.). Last revised in 2020 and available both in print and
digital form to anyone, the ICC maintains and develops the officially published
document (International Trade Administration, 2020). Companies across the
globe have adopted Incoterms® ) as the agreed contract terms in international sales
transactions. When Incoterms® are included as delivery terms in B2B transaction,
the acronyms, inter-related clauses and terminology defined in the short form are
used in the contract. Besides, visualization of Incoterms® is a long-standing
practice, and many companies integrate visual depictions in their contracts, or at
a minimum, use the Incoterm® visual guide as a reference during negotiations.

What makes Incoterms® so unique is that it is globally recognized; major
international companies such as Boeing, Shell, General Motors and many more
have integrated them as part of their standard delivery term clauses. Both the US
government Federal Acquisition Regulation (FAR) terms and the Convention on
the International Sale of Goods (CISG) terms recognize Incoterms®’ defined
delivery terminology. Today, the terminology and abbreviations are globally
recognized and hold universal meaning.

The standardized terminology is defined in the Incoterms® document, controlled
via a governing body and available to anyone, making it essentially a controlled
language. Terminology, along with abbreviations, definitions, and documented
explanations is detailed to convey the rights and obligations of each party. When
delivering goods there are many more contract concepts and clauses beyond
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stating what transportation mode will be used to deliver products from point A to
point B.

Defining the details of what constitutes product delivery involves many inter-
connected terms. The parties must agree on who pays for delivery, insurance,
customs, taxes, title transfer, and ownership transfer. Incoterms® define the
seller’s and buyer’s responsibilities for the delivery of goods under sales contracts
(International Trade Administration, 2020). The standard categorization
developed and published by Incoterms®  covers six key areas integral to
delivering goods:

+ Tasks involved in shipping

«  Which parties hold the contract

« Responsibility for risk of loss

« Delivery of goods (buyers and sellers)
« Insurance duties

*  Customs and taxes

Companies use Incoterms® in their international transactions for delivery
obligations because the standard trade definitions clearly identify which party is
responsible for the shipping, insurance, and tariffs on an item. The main benefit of
Incoterms® is minimizing misunderstandings, which have led to fewer trade
disputes and litigation (International Trade Administration, 2020).

To give a brief overview of Incoterms®, they are divided into two groups; 1) terms
applicable to any mode of transportation and 2) terms which apply to sea and
inland transport only. In total, there are 11 different delivery terms defined.

The abbreviations are each defined within the published Incomterms®2020.
These abbreviations have become standard in contract writing. For example,
“FAS” means “Free Alongside Ship.” Choosing FAS delivery terms means the seller
has completed delivery of the goods and transferred ownership once the goods are
alongside the vessel at the defined loading point at the port of shipment. At the
same time as the ownership transfers, the buyer bears all the costs and risks of
damage/loss to the goods. This includes the seller clearing the goods for export
and paying for further transportation. At this point, the seller is responsible for
procuring insurance (if such is desired). The abbreviated “FAS” conveys multiple
rights and duties and is used and recognized globally. Using the term FAS in the
contract clause reduces the writing by five or more sentences.
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Table 21. Incoterms® 2020 Definitions
Group 1. Incoterms that apply to any mode of transport
EXW Ex Works
FCA Free Carrier
CPT Carriage Paid to
cip Carriage and Insurance Paid to
DAP Delivered at Place
DPU Delivered at Place Unloaded
DDP Delivered Duty Paid

Group 2. Incoterms that apply to sea and inland waterway transport only

FAS Free Alongside Ship

FOB Free on Board

CFR Cost and Freight

CIF Cost, Insurance, and Freight

Visualizing Incoterms® might seem impossible due to the fact there are 11
different delivery types each with different rights and obligations. Below, Figure
40 is an illustration of a visualization of all the Incoterms® 201089 in one image.
The visual covers all 11 defined delivery methods. Using swimlanes, the illustration
shows numerous event that takes place during the delivery process, such as the
timing of shipping goods, delivery, expenses, risk, export and import controls,
along with which party has responsibility. Because the characteristics of shipping
terms and related information are sequential in nature, flow charts, swim lanes,
and even drawings are good visual design techniques to choose. The visual below
is a combination of text and images. Color-coding, icons, and pictures are used to
communicate the many various details of the process. While abbreviations are
used in the swimlane for easy navigation to a specific delivery term, the complete
definitions are documented on the left; this is an example of layering text.
Furthermore, the illustration is in two languages, English and Spanish, making
this visual truly a global depiction.

89 Incoterms®2010 are used in the visual depiction because Incoterms®2020 were
published just recently, the two versions do not differ significantly.
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Figure 40. Incoterms© 2010 visual

The visual is impressive, conveying information equivalent to 38 pages in the
downloadable Incoterms® 2010 guide. The benefits of the visual are threefold, 1)
the various delivery terms can be compared, 2) the details for each delivery term
are depicted, and the inter-dependencies of the many tasks are shown, and 3) it is
multi-lingual. Incoterms® are an example of how universal contract simplification
can be accomplished. The outcome is reduced page count, simplified clause
language, and clear communication of interdependencies of various contract
obligations.

The Incoterms® 2010 standardized model is a relevant example of a smart
contract. As reviewed in Chapter 2, Technology, smart contracts are self-executing
contracts on the blockchain. Incoterms® are conducive to automation because
they are a formalized industry standard. Consisting of defined terminology,
sequential actions and performance events that trigger the next event allow
automated actions to be executed. In this case, record-keeping of these activities
could occur in a decentralized environment where the record-keepers receive
information that triggers the next sequential contract action. For example, IBM
operates on the blockchain where record-keepers provide information regarding
shipment status; there are collaborations outside the blockchain, with cross-
validations with shipping companies and import-export controls to confirm


https://lasclavesdelcomerciomg.blogspot.com/2018/01/incoterms.html
https://creativecommons.org/licenses/by-nc/3.0/
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delivery (Cong & He, 2018). These computer-readable standardized contract
actions at the building block level support the foundation for automating contract
actions.

The most recent evolution in contract design are fully visualized contract
documents. Unlike visualizing a contract clause, layout, or overall design of the
document, a fully visualized contract is initiated in the same way as a comic book.
The world’s first fully illustrated contract was developed by Robert de Rooy and
ClemenGold for Indigo Fruit Pty9°, Figure 41 (CreativeContracts, 2016). Also
referred to as a comic contract, the focus at the start of the contract document
development is to visually depict the contract relationship between the parties.
Visualization is the primary way to communicate the information with text as the
secondary element9:.

The main benefit of a fully visualized contract or a comic contract is that they help
provide better access and understanding of contract terms, especially for parties
with lower literacy skills, different native language, or education levels, to
comprehend the information (Haapio et al., 2016). Furthermore, fully visualized
contracts where parties are depicted as characters allow the relational element to
be part of the contract document.

Depicting the parties as drawn humans makes the contract relatable to the parties
involved. Images of the tasks and responsibilities assure that those who are
illiterate can comprehend the information. In addition, supplementing the images
with text helps specify the exact agreement on specific details; these can be added
in as the parties discuss the agreement, for example, number of hours of work a
week.

90 Indigo Fruit (Pty), is a company based in South Africa and employs people from
various backgrounds and languages with many workers illiterate or with low literacy
skills. The contract outlines the parties to the agreement, the work pre-requisites,
equipment provided to start, the work expectations, the expected amount of fruit to be
picked, the pay and discipline if the work requirements are not met. The pay and
deductions are outlined in detail along with work hours, overtime, sick leave,
absenteeism, and time off. There is a code of conduct and signature page. Each page is
reviewed with the employee and initialized during on-boarding.

91 To see the full contract, see https://creative-contracts.com/clemengold/
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3 WEEK PROBATION - YOUR JOB el

SELECT

This is what
we expect
from you.

Other tasks...

Robert de Rooy© and Creative Contracts (Pty) Ltd and ComiContracts™ © 2020. Used with
permission.

Figure 41. ClemenGold Comic Contract

Because a comic contract is developed as a visual depiction of the agreement with
words and text only supporting the main drawing, this differs from how a user-
centered design process approaches visualization. However, using common
everyday words and short sentences supports translation into numerous
languages, which Indigo has done.

The benefits of the redesigned contract were significant. For example, it reduced
the on-boarding time from four hours to 40 minutes. Furthermore, the most
notable result was the power of equality between the contracting parties, the
illustrations show a mutual relationship. Nowadays, it is the contract in use at
Indigo Fruit and it is legally binding (de Rooy, 2018).

To further illustrate how visualization can be extended as the primary design of a
contract, a second example of a comic contract is presented in Figure 42. Aurecon
is the first company in Australia to introduce a fully illustrated, visual, legally
binding employment contract 92 (Aurecon, 2018). The contract has been

92 The contract is developed in partnership with Law Professor Camilla Andersen from
the University of Western Australia.
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successfully implemented in Australia and is in use today. The company is now
rolling it out to additional countries, with the Philippines as the latest country
(Aurecon, 2020). In the contract, Aurecon and its employees are represented by
characters, and the images and graphic design are accompanied by the text in plain
English, similar to the Indigo Fruit contract.

The positive results of the new design were a reduction of 4,000 words and the
removal of legal jargon in the document (Aurecon, 2018). One benefit of the comic
contract design is the flow of the information and infographic display that
compartmentalizes the information into individual sections. The redesigned
Aurecon employment contract is much more user friendly and promotes an
environment of trust between the parties.
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Images produced by Gemma Young/Aurecon in collaboration with the UWA Comic Book Contract
project, led by Prof Camilla Andersen®3. Used with permission.

Figure 42. Aurecon Employment Contract

The question if a comic or visually illustrated contract is enforceable under the
court of law is still under discussion. From a purely legal perspective, no court
cases per se indicate that visualization in contracts provides less legal protection.
On the contrary, Robert French, a former Chief Justice of Australia, said, if the
meaning of the pictures in a contract are clear, then, of course, it is binding94
(French, 2017). Many see an employment contract where both parties can

%The contract is available in full at https://www.comicbookcontracts.com/aurecon-
contract.

% Robert French was appointed Chief Justice of the High Court of Australia on 1
September 2008 and retired from that office on 29 January 2017.
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understand and follow the agreed document as benefitting the employment
relationship and proactively working to reduce misunderstandings and disputes.

Attempting to fully visualize a traditional B2B complex multi-page, black and
white text-only document using the same approach as a comic contract is not
reasonable. Starting with the idea of drawing comic characters to represent the
parties would not be optimal in a complex business transaction. Even initiating a
contract draft as a comic or fully graphic depiction with text as the secondary task
would be challenging with the many various clauses, and extensive legal and
regulatory language. However, using the user-centered design process can help
initiate inclusion of visualization at the building-block level where some clauses
might be primary presented by visual means.

Recently, Airbus Defence and Space released a redesigned NDA where the complex
text was simplified by visual means using various information design techniques.
NDAs are one of the most common contracts in B2B transactions. NDAs consist of
many legal concepts common across most NDAs, such as the rights to intellectual
property, rights governing data sharing, protection of confidential information,
etc. In general, NDAs tend to consist of standard legalese language and technical
terms that have an established meaning under contract law.

The team started the redesign of the existing NDA with a goal to simplify the
document to make it user friendly, with an objective to have a document that builds
trust and can be understood by everyone (Visual Contracts). In an interview with
one of the team’s lead member, Ines Curtis, she explained the process entailed
engaging a multi-disciplinary team, consisting of individuals from the following
departments: legal, commercial, contract management, innovation, finance, user
experience (UX) designer, engineering, and procurement. In total, the project took
about seven months. The first step in the process was a workshop, where the
original document was evaluated by dividing and cutting the contract into pieces,
role play, and other exercises. Once the key data was selected and the contract
language reviewed, the contract was evaluated and modified to make it more two-
sided. Implementing the new design resulted in a reduction in negotiation time from
three to four months to 30 minutes (Curtius, 2020). Figure 43 shows an excerpt
from the six-page document.
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In case of a misunderstanding
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4 What if anything If Airbus and Name of Partner have a
goes wrong dispute, the Parties will get together and

discuss.

The Parties will try to find a solution
within 30 days after the dispute started.

SIS If the Parties are not able to resolve

An arbitration is a the dispute, either Party is entitled to seek

form of aitemative arbitration using the rules of m of the

dispute resolution

International Chamber of Commerce. The
outside the courts.

language used in the arbitral proceedings is

English.

5 Where is the location The location of the arbitration is Munich
of the arbitration? Germany.

of the arbitration? binding for the Parties.

6 What s the result e The arbitration decision will be final and

Airbus Defence and Space GmnH®©. Used with permission.
Figure 43. Airbus Defence and Space GmnH NDA

NDAs contain technical and legalese language; therefore, certain standard text left
in text is the most optimal way to present the information. Using information
design techniques to produce a clear layout and balance of text and design
elements improved readability immensely.

The team used various design techniques, such as colors, shapes, and graphical
depictions with plain English text to achieve one harmonized document. A comic
design is integrated with the parties depicted as human characters to signal a
relationship. The new design is an inviting document that does not provoke a
feeling of cognitive overload as a traditional contract document may.

The end product is a contract that does not resemble a traditional contract
document; rather it looks more like a user guide. In fact, the first page of the
document is a process overview in a flow chart format, providing a comprehensive
view of what is to come in the following five pages. Not considered a “comic”
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contract per se, the agreement is a good representation of the future of what
contract redesign implementing visualization and other design techniques can be.

5.3 Applying the User-centered Design Process to
Contract Visualization

In this dissertation, I propose a user-centered design process to develop a contract
document. Within this framework, as previously presented in Chapter 2, Figure
44, the “Design Solutions” phase is where visualization becomes an integral part.
Visuals are important because they allow communicating information in a way that
words alone cannot (Weiss, 2000). Similar to how structure simplification
considers the end-users of the various building blocks and plain language
principles considers the readers of the text, visuals in contracts consider the
information type, the audience who are reliant on the information, and how to
present the information most effectively.

User- P — -
Centered
Design

Understand
Context of Use

Phases

Image by Milva Finnegan©

Figure 44. User-centered Design Process

When researching contract visualization and contract document design, in support
of the design solution phase, the focus was on understanding what visualization is
in relation to contract information, content, and users. The initial high-level review
of contract content was then aligned with types of visualization examples. The
analysis followed the user-centered design process, first assessing the content and
context, second aligning the general users at a functional level, with a goal to
produce a baseline framework for those new to considering visual design in
contract documents. First, contract information was classified into three
visualization groups to establish manageable data sets. The information type was
categorized by content, users, and visual examples, Table 22.
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Information
Type

Data
Visualization

Visualization Categories

Content

Quantitative Data
Categorized Data
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Users / Stakeholders

Program Management
Business Management
Accounting Team

169

Example Visuals

Bar Charts
Line Graphs
Tables

Pie Charts
Drawings

Process Sequential Logistics Team Delivery Diagrams
Visualization Information/Tasks Technical Team Flow charts
Specific Tasks Management Team Swimlanes
Text Technical terminology Legal Team Icons
Visualization Titles and Headings Contract Management | Color-coding
Terms/Sentences of Art | Compliance Typography
Audit Team Layout

The purpose of the analysis and creating a relationship matrix between the
categories is to summarize various visualization techniques based on the user-
centered design framework. Categorization allows considering design ideas when
identifying the contract content and initiating the draft document. The idea is to
produce a process where users and stakeholders involved at the early phase of the
contract development apply design thinking from the start.

Initiating contract simplification via the inclusion of visuals requires a process
integrated into the contract development process. Using the user-centered design
process, the selection of a design solution is performed on a building-block level.
Alongside contract visualization, contract structure and language simplification
are essential elements when depicting contract information via graphics and
integrating other design techniques.

One approach to initiating redesigning contracts using visualization is the use of
existing design patterns. Design patterns are reusable models that can be applied
as specific design solutions for specific types of information or problem (Haapio &



170 Acta Wasaensia

Hagan, 2016). One existing library of tools that offers guides on redesigning
traditional contract documents is the WorldCC contract pattern library 9. The
library consists of pre-developed models that guide how contract information can
be clearly communicated in a user-friendly manner. Focused on information
design and user-interface design the various patterns provide users with the
practical tools to design and present contract information based on the purpose
and the audience of the information. They are intended as reusable models
integrated into companies’ contract management processes to aid in organizing
and communicating a contract so that it is read, understood, and acted upon
(WorldCC et al., n.d.). With over 20 different patterns covering each phase of the
contract lifecycle along with explanations and illustrations, anyone involved with
contract documents can initiate and engage in improving contract design.

Contract pattern examples consist of clause libraries, contract document maps,
delivery diagrams, flow charts, swimlanes, and more. The patterns extend across
the entire contract lifecycle, recognizing that during various phases of the contract
lifecycle information is used for different purposes by different users. All the
library patterns have visual examples and is designed around an optimal user
interface. The visual design makes the pattern library adaptable across a wide
range of users and contract types. The guide is presented in plain English with an
overview explanation and guide to introduce and educate the user what the pattern
represents and what types of information are best suitable, followed by examples
of contract redesign and simplification using real-life contracts. Reuse and
duplication by practitioners to achieve standardization is the idea of the pattern
library.

Contract patterns designed for contract documents are different from contract
templates. The main difference is that patterns offer flexibility; templates on the
other hand lack flexibility for tailoring the content. Another problem with
templates is that they are static and often duplicated from one transaction to the
next. In addition, templates tend not to consider end-users nor the importance of
usability. Contract patterns, such as clause summaries, companion icons, and
contract document maps, offer flexible guides for designing contract documents,
which is the objective of moving away from traditional black and white text-only
documents.

Using a contract outline and a building process of tailoring each clause to
communicate the information as clearly as possible eliminates using prior

95 The Contract Design Pattern Library was originally developed by Stefania Passera and
Helena Haapio. Part of WorldCC Contract Design Pattern Library new patterns and
examples are added by contributions from scholars and practitioners in the field.
Available at: https://contract-design.iaccm.com/
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agreements as the starting point. Templates are replaced with an integrated
process that reuses modifiable contract clauses, and assembly is done one building
block at a time. The integrated reusable model contract outlines and the user-
centered design process guides the task of incorporating visualization as the
document is initiated; this eliminates re-writing or redesigning how parts or entire
contracts’ information is communicated later.

5.4 Visualizing Interconnected Information

Contracts contain a magnitude of information of which many are related and some
dependent on each other. Complex information can be learned individually, one
concept at a time. However, once multiple concepts must be comprehended at one
time, they cannot be understood until they all are processed simultaneously (Paas
et al., 2003). The challenge contract users face is that many interrelated contract
terms and conditions are located in different sections of the document; this makes
it challenging to consider interdependent information in the right context.

Visualization usually focuses on single clauses. Sometimes the visualized image
may even extend to a group of clauses, which are presented close to each other. In
all of these cases, the visualization manifests itself as a sort of transition from text
to visual. The visual image simplifies and clarifies the information included in a
certain section of the text. Then, the image is vital, but often only another way to
present the same information.

An image or illustration can be even more. With the use of visualization, the
information included in separate clauses and located in different parts of the
contract can be combined and presented to produce a holistic view to provide
context to the information. The critical concept is visualizing the inter-connectivity
of the clauses.

Sometimes complex information can be a challenge to visualize; however,
visualization provides an opportunity to simplify complex ideas. Visual techniques
can improve comprehension of interrelated terms and the ability to communicate
several concepts simultaneously.

How to select clauses and information that is well suited to be combined in one
graphic depiction is not extensively researched in the context of contract drafting.
The research focused on the document development phase when context is
defined, connecting and depicting interrelated clauses located in different sections
of the document in one visual. The ability to group together interrelated
information can significantly reduce the cognitive load, improve comprehension,
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and reduce processing time by the reader, when the dependencies between
multiple requirements and obligations can be processed in one illustration.

To illustrate how inter-connected terms can be depicted simultaneously via visual
design, a procurement contract in black and white, text-only format was examined.
First, the inter-related clauses were selected via an analysis of the various building
blocks related to obligations involving set dates and timelines. Related to the start
and end date of a contract is the delivery dates, which are often tied to the start
date. In addition, termination for delay in delivery is connected to the delivery
dates. This type of analysis is part of the user-centered design process. The final
selected inter-dependent clauses are delivery, term, termination, termination for
late delivery, and extension rights and obligation clauses.

Next, a visual was drawn, Figure 45, to depict the various clauses’ obligations and
requirements into one graphic image. The inter-connectivity of the termination
clause is dependent on the existence of a defined term or duration of the business
engagement. Hypothetically until a contract term starts, a contract cannot be
terminated. The termination clause outlines the rights to terminate, this can be
based on the completion of an action or non-action by the other party. In the
example timeline graphic, the specific deliverables are tied to specific delivery
dates that if the supplier does not meet, the buyer has specific remedies. The
remedies are a 5% discount per week off the price for the item not delivered within
the agreed to date, not exceeding 20% discount off the price of the specific item
not delivered by the agreed date. In the contract, the discount terms were included
in the Termination for Default clause, and the delivery obligations were outlined
in the Delivery clause; each located several pages apart.

Deliverable 1 Deliverable 2 Deliverable 3 Deliverable 4 Late Delivery 5%
N " " 0 discount per item per
April 30", July 30, Oct 30 , Jan 30, week. Not to exceed
2019 2019 2019 2020 20% of item price.
Start Date Optional Extension End date Later delivery
30 days prior notice over 4 weeks
th th ’
Jan 257, by Dec 30", 2019 Jan 30", right to
2019 2020 cancel Order.

Image by Milva Finnegan©

Figure 45. Interrelated Contract Terms
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In the example illustration, the delivery clause has four set deliverable dates. The
term clause states that the contractual engagement ends once the final delivery
takes place. The term clause also includes a right to extend the agreement
predicated on a requirement of a 30-day prior written notice. The interconnectivity
of the delivery obligations and the term of the contract is depicted as a horizontal
line indicating continuation and follows the CLT of how the human mind processes
continuous activities. Deliverables and dates are identified via vertical tick marks
to indicate separate events during the contract term. Color-coding is used to
highlight breaks in the timeline, this is intended to highlight and bring attention
to the critical information related to late delivery and extension obligations.
Information design techniques employed in graphical illustration provide the tools
to highlight different information with different importance. Drawing the reader’s
eye to the most important information helps present information clearly and
unambiguously.

Furthermore, a four-week delay in delivery is defined as a Late Delivery, and the
right to terminate for default is triggered. The remedy is the right to cancel the
order. A termination for cause% clause provides for rights and remedies in the case
of late delivery or failure to deliver. If the delivery date is missed the only way to
prove late delivery and recover damages is if each specific delivery date is
documented and the late delivery termination rights are both outlined in the
contract. If no delivery date is specified, the late delivery damages might be argued
to be non-enforceable.

Delivery clauses usually outline the milestone and delivery times, while a late
delivery clause outlines the process and the other party’s rights to recover
damages. The two concepts are usually defined in two separate clauses within the
contract document. The two clauses are integral together when drafting risk
mitigation language to protect against non-performance. In addition, identifying
an omission of an important clause, such as language detailing the rights of each
party if the other party fails to perform, is improved when depicting the
information in one visual image.

The text part of the visual graphics is essential. The text should aid in guiding the
audience to follow and comprehend the information presented. In the illustration,
the most important information contained in the term clause is included below the
blue bar as text. Using text boxes around the text helps the reader identify the
information as separate elements. Each deliverable identified above the blue bar

96 The “Termination for Cause”, also known as the “T for C” clause, is common in most
B2B contracts to protect parties against cost incurred if the other party does not meet the
agreed delivery date or performance obligations. The concept for remedies is a central
part of contract law. Specific remedies vary from contract to contract.
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signals a timeline of activities. Late delivery terms are at the end of the timeline.
The timeline starts from the left and progresses right to mirror the human intuitive
reading approach9’. Throughout the illustration, various visual aids are included
to help the reader process the various information simultaneously, which purely
textual clauses in different sections of a document could not.

Another benefit of depicting visually inter-related requirements is identifying and
quantifying areas of risk that the contract terms impose on the company. For
example, the opposite of a written extension requirement is an auto-renewal. Auto-
renewals are a common type of contract term that is sometimes considered a risk
mitigator to avoid a contract expiring. A contract that auto-renews might also
provide for efficiencies and savings by not requiring a contract amendment to be
processed. However, if inter-connected terms such as an auto-renewal is not
reviewed as part of the specific transaction other risks might be present. For
example, a price clause may contain price discounts that expire after the initial
term98, causing the price to increase when the contract auto-renews. Unaware of
this, companies might not realize that prices increased when the contract
automatically was renewed. If the price clause and term renewal clauses were
identified as interconnected, the company could renegotiate the pricing prior to
the renewal date to avoid a rate increase.

Another area where contract risk can be reduced by visualizing inter-connected
terms in one graphic are the price, payment, and invoicing clauses. Without a price
or cost reimbursement clause, payments can lag or not be made. Without invoicing
instructions, payment amounts and timing or where to send the bill are
challenging. These types of missing information create ambiguity and lead to
delays in performance. Key elements of an invoicing clause, in addition to where
to send the bill, are what triggers a payment. This can be based on dates or tied to
specific performance events. If performance events are the triggers, then when
performance is deemed complete, specific criteria are required to know when to
invoice. Graphical depictions of such processes outline interdependencies in a
manner that users can quickly process.

Combining multiple contract clauses in one visual to show inter-connectivity
provides a context to requirements and brings forth clause dependencies. This can
be beneficial when the contract document is developed to identify missing or
contradictory information. It is also useful during contract performance to identify

97 Applicable only to those languages where text is read from left to right.

98 Telephone companies publish online prices for services, but these rates, often called
“rack” rates, are significantly reduced for a new customer or negotiated down when initial
contracts are entered into. After the initial term the rates go back to the non-discounted
rack rates, which can be significantly higher.



Acta Wasaensia 175

information, process, and requirements that are dependent on each other. This
promotes collaboration across the many different functions and users relying on
the contract to guide the successful completion of the contract obligation per the
agreement between the parties.

5.5 Contract Visualization Beyond the Contract
Document

5.5.1 Pre-award Visualization

The process of integrating design thinking into contract development has been
outlined in this dissertation as being optimized when it is begun during the initial
phase of the contract lifecycle. One benefit of starting the document draft at the
initial phase is that the sales and procurement documents already have integrated
visuals to communicate information in a multi-stakeholder environment (Bryan,
2018). Leveraging the information from the pre-award?%’ documents, such as bid
documents, negotiation documents, and proposal documents, is another replicable
tool for introducing design thinking and visualization into the initial draft contract
document.

A benefit of leveraging pre-award documents is that the proposal information that
developers have is expert knowledge of the products or services to be sold or
purchased. The individuals or functions are generally engineers, program
managers, or other operational team members. The same functions, but not
necessarily the same individuals, are also integral members during contract
execution. The consideration is that the earlier the document development starts,
the earlier different users and functions can contribute information that will help
eliminate misunderstandings caused by different interpretations of the obligations
between the pre-award and post-award teams.

The sales and proposal teams are a related discipline that contract document
drafters can benefit from collaborating with. Proposal documents contain
business-deal specific information written in plain English along with visuals,
these could be leveraged in the contract document. Proposal documents are good
examples of integrating user-centered design thinking in document design and of
communicating the intended message clearly. In sales and proposal documents,
the language and message are focused on the audience, and visual graphics are

99 The term “pre-award” is used in this dissertation to describe the actions prior to
contract signature. It includes the various phases within the contract lifecycle from
identification of the need to when the contract is approved for execution.
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considered one of the most effective ways to persuade a customer to select the
company’s products (Newman, 2011). Developing a process where the proposal
and sales documents are used as an input for the initial draft automatically brings
information design principles into the process.

During the formation of a business relationship, legal terms are not at the
forefront. Instead, details of the business transactions are. Legal language is not
usually introduced, even though crucial terms such as term, delivery timelines, and
risk of failure to perform may be discussed. The discussions, negotiations, and
meeting minutes are documented in everyday business English that is plain
English. Inherently, when users outside of legal participate in drafting the
contract, plain English is naturally brought into the document.

The notion of contract documents serving as the roadmap throughout contract
performance places high importance on how the final document will be used post-
award. The contract document design needs to support and enhance the ease of
communication of the contract content to drive successful contract performance
to plan. Ultimately, the company expects to derive the planned economic benefit
that was calculated before the contract was signed. Designing a contract that
supports the execution team’s needs can be a challenge, not only because the
individuals who draft the contract are often different from the execution team but
also because the focus on drafting a traditional contract document does not align
with how the primary users utilize the information during execution.

Limited research has been done on correlating proposal document sections to
contract document clauses and identifying content replication of opportunities. As
a part of my research, I developed and taught a—Proposal Management and
Contract Management course —as an adjunct professor at Saint Louis University,
School of Professional Studies. During the eight-week class, ten students
developed a contract using fictional proposal documents as the starting pointco,
Each fictional sales proposal document was developed independently by each
student, following ten requirements outlined as a request for a proposal from a
buyer.

Once the students had developed their completed proposal documents for their
businesses, the contract document development phase commenced and was part
of the student’s final project. As part of the final project, each student was provided
with a table of contents from a model contract. The assignment was to correlate
the content back to their respective proposal’s table of contents. The goal of this

100 The author taught the class for two semesters, fall 2016 and spring 2017. All class
lectures and exercises were developed by the author. The students’ work products were
analyzed as part of this research.



Acta Wasaensia 177

task was for the students to identify what building blocks of a contract appear in
both documents. Figure 46 and 47 show the contract table of contents and parts of
the proposal table of contents below, with similar building blocks highlighted.

Table of Contents

Scope
. Delivery .
. Price and Payment ... eemeeseees s ensenaees
. Delay in Delivery
. Limitation of Liability ...
. Indemnity e
Force Majeure
. Confidentiality
9. Warranty ...
10. Notices
11. Choice of Law .c.cceerencenee
12. Waiver of Jury Trial
13. Arbitration ...
14. Attorney Fees
15. Entire Agreement ..
16. Termination
17. Assighment .
18. Contract Modification ... e s
19. Severability ... .
20. Appendix 1: Birdhouse Specifications .
21. Appendix 2: Delivery Schedule ........
22. Appendix 3: Contract Modification ...
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Figure 46. Contract Table of Contents

Proposal Table of Contents

. Executive Summary

. Product Specifications
. Benefits

. Pricing

. Payment Terms

. Warranty

Ul WN

12. Production and Installation
13. Schedule
14. Technical Support

Image by Milva Finnegan©

Figure 47. Proposal Table of Content

The data gathered shows that many business terms stood out as a direct one-for-
one alignment. This supports the notion that contract scope and product
specifications are defined during the proposal phase. Product and service
specifications are also usually negotiated by the program and technical people.
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Furthermore, a great deal of financial and business-related information could be
identified by title to be part of both documents. Breaking down essential business
terms such as scope, price, delivery, and term, and then leveraging the proposal
document information is one way to replicate and reuse proposal document
information directly during contract document drafting.

Duplicating proposals or other business documents’ content in a contract
document is not explored much in published contract drafting research but is
common in the practical world. For example, duplicating scope and technical
specifications and adding an Appendix or Annex to a contract is a standard
practice. Similarly, delivery schedules in visual form and the entire production and
installation grant charts developed during the proposal phase in sophisticated
scheduling software are often incorporated into contract documents. Warranty
documents are a common part of sales documents and are often included in the
contract document. It is important to note that any proposal, visual or text, to be
leveraged in a contract document must be edited to ensure that open-ended
promises used in sales tactics are tailored and accurately reflect the parties’ final
agreement. For example, statements such as “Our superior product can fly higher
than any other aircraft” should be modified to state the airplane’s exact
specification, for example “the airplane can fly up to 50,000ft”.

Below is an illustration of a visualized product specification from a proposal
document (see Table 23). This exact information is part of the final agreement
between the parties, but in the traditional contract*°, the information was written
in text format. The proposal product specification table is duplicated to replace the
text-only scope clause (see Figure 48). The visual design of how the information is
presented has changed dramatically. Using a table design with clear color-coding
for each type of bird provides an easy-to-read and -process way to communicate
the birdhouse specification information. Furthermore, the table format of the
specification can be printed and shared with the execution team.

101 The following examples and analysis of various approaches for redesigning or
communicating about contracts are derived from a fictitious traditional contract between
Nordic Birdhouses and Timo, Inc.
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Table 23. Product Specification from Proposal Document
House House Hole Minimum
Floor Depth Above | Diameter of
Bird Type Quantity (in.) (in.) Floor Hole (in.) Location
Bond
Flicker 30,000 7x7" 16-18" | 13" 2.5-3" County
Fayette
Bluebird 20,000 6x6" 9" 7" 1and 9/16" | County
Hancock
Barred Owl 10,000 14x14" 26-28" | 21-23" | 6-8" County
Livingston
Woodpecker 40,000 6x6" 12-15" | 9-12" 1.6-1.8" County
TOTAL 100,000 units

Image by Milva Finnegan©

Scope. The Buyer agrees to buy and the Seller agrees to sell and deliver to the Buyer one
hundred thousand (100,000) unique bird houses (“Birdhouses”) as agreed to herein. The
Birdhouses shall meet the agreed-to specifications which include detailed size measurements
per bird type, electronic monitoring devices and surveillance capability integrated. Each
Birdhouse will have one side made from Plexi glass provided from Plexi Glass Corporation. For
a Flicker Birdhouse, the house floor must be 7x7 inches, the house depth 16 to 18 inches, the
hole above the floor shall be 13 inches and the minimum diameter of the hole must be 2.5t0 3
inches. The Seller shall deliver and install thirty thousand (30,000) Flicker Birdhouses in the
Bond County national preserve in lllinois, USA. For a Bluebird Birdhouse, the house floor must
be 6x6 inches, the house depth 9 inches, the hole above the floor shall be 7 inches and the
minimum diameter of the hole must be 1 and 9/16 inches. Seller shall deliver and install twenty
thousand (20,000) Bluebird Birdhouses in Fayette County national preserve in lllinois, USA.

For a Barred Owl Birdhouse the house floor must be 14x14 inches, the house depth 26 to 28
inches, the hole above the floor shall be 21 to 23 inches and the minimum diameter of the hole
must be 6 to 8 inches. Seller shall deliver and install ten thousand (10,000) Barred Owl
Birdhouses in Hancock County national preserve in lllinois, USA. For a Woodpecker
Birdhouse, the house floor must be 6x6 inches, the house depth 12 to 15 inches, the hole
above the floor shall be 9 to 12 inches and the minimum diameter of the hole must be 1.6 to 1.8
inches. Seller shall deliver and install forty thousand (40,000) Woodpecker Birdhouses in
Livingston County national preserve in lllinois, USA.

Figure 48. Contract Scope Clause
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Another example from the same contract is the delivery obligations and other
inter-related events. A contract’s start date, meeting dates, design reviews,
payment terms tied to specific milestones, and other time-driven information are
often included in various clauses in the contract. Depicting timeline-related events
in one visual is common in a proposal document. One such example is shown in
Figure 49. Establishing a graphic illustration of the delivery clause that includes
other inter-related delivery or important dates upfront is critical. Duplicating the
proposal schedule and developing it during negotiations can assure that the exact
agreement between the parties is documented in the contract correctly.
e PV K e Rk |

Timeline Milestones JuLy AUG SEPT oct NOV DEC JAN FEB MAR APR MAY JUNE

Project Awarded 1 luly
Kick Off Meeting 15 July

Design Presentation/Approv:
25% Payment 30 Aug

e -

25% Payment 300ct

25% Payment 30 Feb

Installation & Acceptance of all
Deliverables

Final Payment 30 June

Image by Milva Finnegan©

Figure 49. Delivery Schedule from a Proposal Document

Computer software today can produce advanced delivery schedules that are used
in pre-award and post-award contract management. Functionality similar to a
scheduling software application could be integrated into contract management
software to produce visuals as the contract information is documented. The
computer obtains the contract-specific details from drafters inputting specific
dates and events, for example, via an input screen, two-way conversational
interface, or data tagging. The system can automatically produce a visual depiction
of the interrelated information based on the type of visual programmed as the
model. This type of computer feature is the future state where contract
visualization is an automatic output, eliminating the need to design each building
block each time a new contract is completed.

The three examples provide support for three key elements that contract
visualization strives to achieve: 1) leveraging documents such as proposal, sales
and negotiation documents, to reuse visuals, and reduce or replace traditional
legalese language or long paragraph style writing, 2) individuals with the
specialized knowledge produce the document in a language and design that is
common for them that will then support post-award execution performed by the
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same functions, aligning pre-award and post-award information transfer, and 3)
sets the foundation for automating contract visualization.

5.5.2 Post-award Contract Visualization

Communicating information about the contract content and obligations after
contract award is essential. Post-award contract visualization, when complex
contract information can be presented in simplified form, can improve the
communication about the contract and add value to business operations and
contract management activities. After a contract is executed, the contract
requirements and obligations are communicated internally to the teams. It is
common practice to e-mail the final contract to all the team members who are part
of the execution phase. This is where the pre-award to post-award information
transfer often fails.

Post-award contract information communication is equally critical after contract
award, if not more important, as the document serves as the one single reference
point for successful execution. During post-contract award activities, the contract
information should be dissected and aligned with the different users and functions
responsible for a specific area of operations. Consideration should be given to
which users need which information. All users do not need the entire contract
document. A document structure with a clear outline of the building blocks can
bring efficiencies when providing post-award contract information to specific
users. The ability to easily identify the content and the inter-related clauses along
with the identified user groups further guides the task around which users need
which information.

Sometimes information is needed about the contract but in a different format. A
common division of visualization is visualization in contracts and visualization
about contracts (Haapio et al., 2016). Both are part of contract visualization but
might produce different types of visuals. In the post-award stage, visualization
about the contract takes center stage.

Examples of contract content that might be visualized post-contract award are
information about the anticipated expenditures to perform the contract, resources
needed, and sub-contractor requirements. The purpose and use of the information
can vary a great deal. A few examples of the types of information that are usually
not in a direct, usable format in a contract document are:
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1. Movement of money, i.e. inflow and outflow of dollars based on the agreed
delivery timing: the corresponding payments is critical for company
cashflow management.

2. Staffing needs, i.e. human resources planning for staffing needs is derived
from the contract scope, delivery terms, and support requirements.

3. Risk planning, i.e. liabilities, warranties, and insurance requirements are
an important part of risk management activities

Part of presenting this type of information often requires the contract terms to be
translated into dollar values. Figure 50 is a visual financial summary of a contract
that shows the revenue, earnings, and cashflow over the life of the contract, along
with total revenue, earnings, net earnings, and maximum negative cashflow by
year. This type of contract visualization is especially beneficial for management
and executive briefs.

Furthermore, the tracking of contract performance throughout the contract’s
lifecycle summarized in a visual form helps teams quickly identify any overrun or
deviations from plan. Most CLM systems today include some type of contract
dashboard that shows contract performance. In addition, robust reporting features
allow reporting on any type of performance information that is managed within
the system.

Image by Milva Finnegan©

Figure 50.

Contract Financial Summary

Revenue Earnings
$3.0M $120M $25M $3.0M
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$2.5M === Period $10.0M $2.0M
$2.0M —+—Cum $8.0M $15M
usD e s60MC $1.0M $1.0M
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usp  § L $(1.0M
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$(1.0)M $oMm
01 02 03 04 05 06 07 08 09 10 11 12 1M SEOM
Cash Flow
Revenue $10.0M
Earnings $ 20M
usl Net Earnings $ 06M
Max Negative Cashflow $ (2.5M

The example financial summary includes several key financial indicators that are

tracked throughout contract performance. The top left square shows revenue by
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year and cumulative amount. This illustration of the contract, developed after the
contract was executed, shows the negotiated and expected financial return from
the transaction. In contract management, revenue tracking and earnings are often
tied to delivery. If a delivery is delayed, it could significantly impact company
revenues, earnings and cashflow. This type of financial tracking about the contract
is a type of visual tool to manage contract operations throughout the lifecycle of
the contract.

Another key company financial activity tied to contracts post-award is the
resources needed to perform the contract obligations. For example, human
resources rely on this data to hire or assign the needed number of individuals to
perform the work. The contract document does not usually include details about
staffing or personnel needs to perform the transaction because contracts tend to
outline the agreed-to outcome, not how each company plans to execute it'°2. Figure
51is an example visual showing the staffing needs by year in a moderately complex
production contract. As the chart illustrates, the quantity of product deliveries
demands an immediate ramp-up in production personnel. Additional staffing
requirements are the warranty services after product delivery, the surveillance
system requirement for specialized personnel, and the maintenance of the
products for up to ten years. When all the requirements are translated into
headcount requirements by type of activity, the total resources needed can be
easily identified and used for planning and execution purposes. These types of
visuals are critical for large-scale projects or programs where dedicated staff is
hired to perform a specific tasks.

Staffing Requirement

mmmmmmmmmmm

Aggressive Staffing Plan

Image by Milva Finnegan©

Figure 51. Contract Staffing Requirement

102 Exceptions are Cost type or Time and Material type contracts.
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In both pre-award and post-award visualization, the user-centered design process
is applicable. The design technique or method should be chosen based on the
context and the audience. Pre-award visualization can significantly benefit from
reusing information from proposal and bid documents, especially sections that are
visualized. Post-award visualization is often about the contract and communicates
key information to support a company’s financial and resource planning.

One argument against using visuals and deviating from traditional contract design
is that the traditional, tested contract clauses provide the essential contract law
protection. However, a recent ruling from the High Court of Justice, Business
Property Courts of England and Wales (Altera Voyageur Production Limited v.
Premier Oli E&P UK LTD, 2020) shows that courts do take into account the
context of the specific transaction. In essence, the court ruled that illustration and
worked examples are integral parts of a contract and are means by which the true
mechanics of a formula will work and be part of the contract. The ruling also
brought forth that illustrations and examples are integral to B2B contracts and not
just financial contracts (Covington & Burling LLP, 2020). Thus, the traditional
view can be challenged, especially if the reason for continuous duplication of the
traditional contract language and clauses is driven by familiarity and personal
preference.

For contracts to function well, the requirements must be accurately recorded and
the document needs to work as an effective communication tool (Robert et al.,
2016). Integrating visuals can bridge the gap between how different people
comprehend and interpret information. Depending on the intended audience, the
approach to how the information is communicated will vary; this is true for any
scientific or data visual design (Krause, 2017). The contract users are the contract
designer’s audience, and clearly communicating the information to the varying
users and contracting parties requires a user-centered design mindset.
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6 FROM THEORY TO PRACTICE

The research for this dissertation started with pondering the causes and effects of
the ever-increasing complexities in current B2B contract documents. The objective
was to explore how contract documents can be simplified. The outcome of the
research identified three distinct design areas that should be considered when
developing a contract, structure, language, and visualization, each presented in
Chapters 3, 4, and 5, respectively. These three distinct approaches, when
combined, are proposed as the solution to producing one holistic simplified
document.

Integrating design thinking as part of contract development focused on the theory
that a user-centered design as the framework is the key to shifting to a new mindset
of designing contracts versus drafting contracts. The research results indicated
that a distinct user-centered process showed improvements in readability,
usability, and overall user experience when applied consistently throughout the
entire contract development process.

The traditional contract drafting approach tends to start with a document of
continuous text. The research indicated that the approach of initiating a new
contract document from a prior contract, often duplicated it in its entirety and then
edited, is one reason why the traditional contract form continues to persist. The
traditional document form is also taught in law school to be text only, even though
it is acknowledged that the document is difficult to read and comprehend.

Gradually, integrating information design and user-centered design in B2B
contract documents to improve readability and comprehension is taking place.
This change in both the design and content is driven by how contracts are
generated (Haapio, 2020). More and more contracts are “built” rather than copied.
Building contracts in modular form offer flexibility to the drafters, with clause
libraries and model contract outlines as a framework rather than inflexible
template contracts. A modular building process allows tailoring the content and
design at the clause level to the intended audience.

Accelerating this trend is abundant contract-specific technology, smart contracts,
and computable contracts that allow the automation of certain tasks currently
performed by humans. In today’s world, technology is a necessity to bring
efficiencies and improve the user experience when engaging with a product; this
observation is universal to any industry. In the field of contracts, innovative
technology companies are introducing tools that support the integration and
automation of contract simplification and redesign in the contract development
process.
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How the theoretical ideas presented can be implemented in the real world was
considered an essential element in the dissertation to build the bridge between
theory and practice. Because of the growing complexity of B2B contract documents
and the environment they operate in, technology is the enabler of implementing
the theoretical ideas and tools presented in company business operations.

The contract lifecycle analysis brought forth the dynamic multi-disciplinary and
multi-user environment contracts exist in. The idea to integrate users and
stakeholders from various departments and functions requires assigned access to
specific contract content and configuration control. The many technologies
available, reviewed in Chapter 2, include such features and automate many manual
tasks.

To test the proposed user-centered design process, an experiment was conducted
to redesign a traditional black and white, text-only, B2B purchase agreement. The
agreement selected, written by the author, is between Nordic Birdhouses, Ltd. and
Timo, Inc., included in its entirety as Appendix 3, referred to as the “Birdhouse
contract” hereafter. Figure 52 is the first page of the Birdhouse contract, a text-
only document in the traditional form of continuous black and white text with
limited white space. The initial look of the document signals a complex document.

A readability test using the Flesch-Kincaid grade level test, the same as that
performed in Chapter 2, yielded a grade level score of 13.6 (Readability Formulas,
2020). Translated into the US education system, a score of 13.6 is equivalent to
completing a high school degree and two years of college.

To start, the user-centered design process was used as the framework. Next, each
of the design areas structure, language, and visualization ideas presented were
explored, focusing on how to communicate the information most effectively to the
intended audience. The goal was to improve the structure and layout, review the
language, and consider the overall design by building block, to produce a holistic,
simplified contract document that is easy to read, comprehend, and is user
friendly.

Focusing on design thinking, a problem-solving mindset how to improve the
contract design was integral to shifting away from the purely legalese writing
approach. In the process, only Microsoft Word, Excel and PowerPoint tools were
used to redesign the document. The document was reviewed clause by clause and
the redesign included changes to structure, language and integrating information
design techniques.
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Purchase and Sale Agreement

THIS PURCHASE AND SALE AGREEMENT ("Agreement") is made as of August 14", 2013 (the
“Effective Date”) between Nordic Birdhouses Ltd (“Seller") and Timo Inc. (“Buyer”). Seller and
Buyer are collectively referred to as the "Parties”.

NOW, THEREFORE, in consideration if the mutual covenants and conditions contained herein,
the Parties hereby agree as follows:

Scope. Buyer agrees to buy and Seller agrees to sell and deliver to Buyer one hundred
thousand (100,000) unique bird houses (“Birdhouses”) as agreed herein. The Birdhouses shall
meet the agreed specifications (Appendix 1; “Specifications”) which include detailed size
measurements per bird type, electronic monitoring devices and surveillance capability integrated.
Each Birdhouse will have one side made from Plexi glass provided from Plexi Glass Corporation.
For a Flicker Birdhouse the house floor must be 7x7 inches, the house depth 16 to 18 inches, the
hole above the floor shall be 13 inches and the minimum diameter of the hole must be 2.5t0 3
inches. Seller shall deliver and install thirty thousand (30,000) Flicker Birdhouses in Bond County
national preserve in lllinocis, USA. For a Bluebird Birdhouse the house floor must be 6x8 inches,
the house depth 9 inches, the hole above the floor shall be 7 inches and the minimum diameter of
the hole must be 1 and 9/16 inches. Seller shall deliver and install twenty thousand (20,000)
Bluebird Birdhouses in Fayette County national preserve in lllinois, USA. For a Barred Owl
Birdhouse the house floor must be 14x14 inches, the house depth 26 to 28 inches, the hole
above the floor shall be 21 to 23 inches and the minimum diameter of the hole must be 6 to 8
inches. Seller shall deliver and install ten thousand (10,000) Barred Owl Birdhouses in Hancock
County national preserve in lllinois, USA. For a Woodpecker Birdhouse the house floor must be
6x6 inches, the house depth 12 to 15 inches, the hole above the floor shall be 9 to 12 inches and
the minimum diameter of the hole must be 1.6 to 1.8 inches. Seller shall deliver and install forty
thousand (40,000) Woodpecker Birdhouses in Livingston County national preserve in lllinois,
USA.

Electronic monitoring devices and surveillance capability shall be fully integrated to allow for
monitoring at the bird center headquarters located in Vandalia, lllinois (Bond County). Electronic
monitoring devices shall have satellite signal capability allowing for remote surveillance.

Term and Termination. This Agreement shall commence on the Effective Date set forth above
and, unless terminated sooner in accordance with the terms hereof, shall continue for two (2)
years after the Effective Date, unless extended in writing, via an amendment to this Agreement,
signed by both parties. Notwithstanding anything to the contrary herein, this Agreement may only
be terminated by either party as set forth in this Agreement for default or Force Majeure event.
Either party is bound to the specified performance as agreed to in this Agreement.

Delivery. Seller agrees to deliver all 100,000 Birdhouses within 12 months of the Effective Date.
Seller agrees to deliver all Birdhouses installed on-site at the various county preserves in lllinois,
USA as outlined in Section 1. Seller agrees to hold a Design Review (“DR”) after three (3) months
from the Effective Date outlining a computer rendering of the final product including detailed
drawings of the surveillance and monitoring system. Within fourteen (14) days after the
completion of the DR Buyer agrees to send written notifications of its approval of the design.
Should Buyer not approve the design outlined during the DR the Parties agree to hold a second
DR two (2) months after such notice date and the program schedule shall be extended by two (2)
months as well. Seller shall deliver a prototype to Buyer's facility within one (1) month after the
design approval. Final Pre-Delivery inspection shall be conducted by Buyer two (2) weeks prior to
Lot 1 delivery schedule for March 14", 2014. Lot 2 delivery is scheduled for May 14", 2014 and
Lot 3 is scheduled for July 14' 2014. Each lot includes various Birdhouse types as agreed by the
Parties during the DR. Lot 1 delivery shall be 20,000 Birdhouses, Lot 2 30,000 Birdhouses and
Lot 3 shall be the remaining 50,000 Birdhouses.

Figure 52. Excerpt from Original Birdhouse Contract

The process of redesigning the contract was done in steps. Imagining what a user-
friendly interface is and thinking about other products or documents we use daily
that are well-designed provided ideas. To start the daunting task of redesigning a
traditional contract document, an initial skim through of the clause headings was
used to initiate the process. During this process, highlighting the various building
blocks by clause title helped identify the main content. In the Birdhouse contract,
the clause titles are clearly marked in bold, making the task easier; but this is not
the case for all contracts.

Structure simplification is the first idea conceptually presented in Chapter 3: how
to simplify a contract document. The idea is that content should be defined as
individual building blocks which when combined, form a contract document.
Defining the content of the contract by building blocks allows assessing the content
as independent concepts. From there, related clauses can be tagged by highlighting
each grouping of clauses with a different color.
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Using the four user-based categories to group the building blocks of a contract
helps summarize the massive amount of information into manageable pieces.
Implementing the four user-based categories proposed in Chapter 3—business,
technical, legal, and administrative clauses—provides an outline for the drafter to
align each building block by clause title with a user group.

Using a relational concept map, presented as a tool in Chapter 3, each building
block was aligned to a specific user or user groups. The user groups are the first
layer of the contract content and the building blocks by title are the second layer
(see Figure 53). This approach of layering greatly simplifies the contract content
in a summary view. Now users can quickly navigate to any specific clause.

Statement of Purpose
Price

Payment & Invoices
Delivery

Term - Start and End

Scope & Statement of Work

Specifications
Technical
Performance Guarantees & Warranties

Service Level Guarantees

Contracting Parties Legal Entities
Indemnity

Limitation of Liability

Force Majeure

Choice of Law

Dispute Resolution

Notices

Assignment

Administrative
Amendments

Severability

Images by Milva Finnegan©

Figure 53. Birdhouse contract content map

Technology has made contract assembly flexible, with clause libraries and
questionnaires that automatically generate a model contract or contract outline.
With drag and drop features and in-text highlights, users are guided to edit the
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contract within the contract document. However, the full-text clauses and a
continuous text document are still the prevailing format.

Automating a relational concept map for contracts, called a contract map, is a new
tool to initiate and create a contract document via the building blocks approach.
The contract creation process focuses first on high-level concepts, the building
blocks. Many similar concepts can be found across varying types of contracts, even
though the specific language varies. Computers can identify a concept at a heading
level, for example, scope, price, term, limitation of liability, choice of law, and
generate similarity reports to summarize contract building blocks.

When using a contract map for the building blocks approach, the difference in the
contract development process is the layered view from a macro-level to a micro-
level of the contract content. Contracts are read strategically, and different users
read the document at different levels; some users skim-read to get an overview of
the content, others look for specific information, while some try to solve a problem.
Visually depicting the structure provides an easy-to-navigate outline that allows
users to quickly and accurately move between the various parts of the document.

A contract map allows the transaction-specific information to be entered in a
building blocks structure. The user-friendly design mirrors a flow chart with a “fill
in the blank” input screen where the structure is layered by user category first, then
clause heading to further helps users find the specific location of the information
they need.

Figure 54 is an example of a technology solution that builds a contract from a
contract map. Created by Agreemap(@©, the main business terms in the Birdhouse
contract are entered into the satellite map when transaction details are finalized.
The transaction details can be entered by multiple users. Visual cues are integrated
to help guide users; for example, the transaction details are entered in boxes that
are indicated with a solid color.
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Figure 54. Birdhouse Contract Map

The Agreemap© tool is developed on the theoretical idea of a relational concept
map. The content alignment is defined at a higher level, not full sentences, and
information is entered in a flowchart view, creating a contract map outline. The
flexibility of the tool allows the information and development of the transaction
details at any time. Furthermore, multiple users can work in the same system. This
type of a tool can be used both pre-award and post-award. A full clause contract
document can be generated at any time by the push of a button.

Automating contract negotiations and contract document creation via a building-
block approach provides flexibility and efficiencies. Because actual contract
clauses are the sequential step after transaction-specific details are entered, the
overwhelming view of pages of text is eliminated. Using visual design tools to
create a user-friendly input screen further supports the structure simplification
idea.

Technology offers multiple additional capabilities such as automatic formulas and
connecting terms, for example, calculating the total price, as shown in the purple
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box in Figure 54. Additional features that combine related terms create visual
graphics such as diagrams or flow charts to define inter-dependencies via visual
means. With technology, contract information can be broken to the meta-data
level and summarized in endless way. Dashboards and other visual depictions of
contract information are already common in business operations.

The benefits of a visual map are threefold. First, the layered outline is easier to read
than a complete contract clause. Second, related clauses can be grouped together
to help guide users to fill in the required information, reducing omissions. Third,
a logical flow using the user-categorization as the first level helps users locate
information quickly. The terminology is in everyday business English; no legalese
or technical contract terms are considered in this initial view, making it easy for
any user type to engage and comprehend the contract content needed.

The visual design in the example illustration is excellent. The information is
clearly laid out, easy to read, and the input fields are user friendly. The input fields
are marked with solid-colored cells for easy identification. Color-coding is used to
identify the price calculator as a formula-driven clause. Choosing a flow chart type
of graphic works well when information is inter-dependent. Inter-related terms
can be quickly processed, as it is displayed on one screen, reducing the cognitive
load.

Implementing a contract map leveraging technology supports standardizing the
contract development process. Technology offers extensive additional features to
organize, manipulate, and group information once the inputs are entered. For
example, inter-related terms can be selected to produce a visual depiction. The
building blocks can be organized in any desired order by simple clicks. Most
importantly, the human interface, essential in contract drafting, is integrated into
the process.
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Once the transaction details are entered into the system and the building blocks
selected for inclusion, a contract document is generated. The layered outline by the
four user groups, followed by clauses by title, creates the table of contents. Figure
55 is the table of contents for the Birdhouse, generated after the content was
selected and arranged. During the content documentation and selection of clauses,
titles changed, clauses were rearranged, and some clauses were combined.

Table of Contents

Business Terms
1. Scope 3

2. Delivery Terms & Schedule e

Image by Milva Finnegan©

Figure 55. Birdhouse Contract Table of Contents

After a contract outline is developed, the full-text contract clauses are reviewed. A
multitude of building blocks are available in the system, like in a clause library.
However, in contrast to copy-pasting a complete contract or clause, the model
contract is generated after the transaction specified details are entered and clauses
selected. The same benefits clause libraries offer to duplicate company approved
clauses, identification of fallback clauses, and other “playbook” guidance can be
built into the tool.

Next, the specific language and writing is reviewed by clause. As described in
Chapter 4, language simplification is an essential, independent step in the process.
With or without technology aids, contract language simplification is a critical
element to make contracts easier to read and comprehend. Also, to create visuals
or summaries of information, complex text needs to be simplified. Duplication of
existing contract clauses and legalese language should be evaluated and changed
to align with plain English principles when possible. In this phase, the language is
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evaluated to align with the specific end-users, who will need the information to
perform their jobs.

The plain English guidelines developed by the Plain Language Standards
Committee and in review by the ISO TCP37, defined in Chapter 4, is a standard
that can help transform traditional legal writing into plain English. The key
consideration is to tailor the language to the end-users, the audience of the text.
Because there are many users, including lawyers, a contract will ultimately include
both plain English and legalese. Furthermore, integrating company-specific
terminology and approved language, and any company style guides are part of
implementing language simplification.

Taking the theoretical ideas of plain English writing in legal documents, some
clauses in the Birdhouse contract were rewritten. The changes included replacing
legalese terminology with plain English words when the meaning did not change,
rewriting sentences to adhere to standard grammar rules taught in school,
removing jargon, and eliminating synonyms and any duplication of information to
be clearer. Reducing ambiguity was the focus to minimize different
interpretations.

Automating the conversion of legal writing into plain English can be tricky because
of the non-existence of standard language or controlled contract language. With
all companies and users selecting preferred terminology and writing rules, the
current state of contract language simplification is not standardized. Some degree
of standardization is required for a universal codable language to exist.

Conducting a test of automating the conversion from legalese to plain English, the
Confidentiality clause from the Birdhouse contract was converted using the
Skritswap©3 tool. The Skritswap tool is built on plain English principles. Figure 56
is the original clause and Figure 57 the converted clause. The system converted
only part of the text and human editing was required to complete the task.

103 Skritswap®, offers a conversion tool that converts complex documents, such as, banking,
insurance, contract government legislation and website/app privacy policies and terms, and by
using plain English guidelines to produce clearer documents (Skritswap, 2020).
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Confidentiality. To the extent approved by the regulation, the events may need, every so
often and in reference to work contemplated beneath this Agreement, to reveal confidential
data to one another (“Confidential Info”). Every party will use their best efforts to stop the
disclosure of any of the opposite party’s confidential information to any other party for a
period of three years after termination of this Agreement. The Parties shall keep confidential,
and shall not disclose at any stage to any third parties, the existence and content of this
Agreement as well as any confidential information received from the other Party or otherwise
learned in connection with this Agreement without the prior written consent of the other
Party. The Parties shall not use confidential information received from the other Party for any
other purposes than the proper performance of this Agreement. Confidential Info of the
disclosing party shall not be deemed to include: (a) is already within the recipient party’s
possession at the time of disclosure thereof, (b) is or later turns into a part of the general
public area by way of no fault of the recipient party, (c) is acquired from a third party having
no obligations of confidentiality to the disclosing party, (d) is independently developed by the
recipient party, (e) is required by regulation or regulation to be disclosed.

Figure 56. Original Birdhouse Contract Confidentiality Clause

Confidentiality.

Events may need to share confidential data with one another ("Confidential Info") now and
then, related to work done for this Agreement, to the extent allowed by the regulation. Every
party will try their best to avoid sharing confidential information of the other party to any
other party for the next three years after this agreement comes to an end. The Parties shall
not share the confidential information with anyone else, at any time except when the
disclosing party gives a written consent. This information includes:

e the existence and content of this Agreement
e any confidential information received from the other Party
e any confidential information learned in connection with this Agreement

The Parties shall not use confidential information received from the other Party for any other
purposes than the proper performance of this Agreement. Confidential Information of the
disclosing party shall not be deemed to include:

(a) is already within the recipient party's possession at the time of disclosure thereof
(b) is or later turns into a part of the general public area by way of no fault of the
recipient party

(c) is acquired from a third party having no obligations of confidentiality to the
disclosing party

(d) is independently developed by the recipient party

Figure 57. Converted Birdhouse Contract Confidentiality Clause
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The actual text remained fairly unchanged. The changes related mostly to
shortening sentences, changing the grammar, and replacing some words with
more common English words. Analyzing legalese language to standard English
equivalent words, the word “shall” is suggested to be replaced with “will.” Also
reducing unnecessary words, for example, simplifying “comes to and end” by
writing “ends” makes the writing clearer.

The conclusion that can be drawn from using technology to convert complex legal
text is that significant human interaction is still required. Full conversion would
require further standardization for the system to convert a more significant
amount of the text.

Analyzing the impact on readability, the Flesch-Kincaid grade level test was
conducted for both clauses. Using kResolve04, a contract-specific readability tool
to calculate the readability score, the grade level score between the original and
converted confidentiality clauses were reduced by two grade levels, from 15 to 13.
The two clauses are still both in text only form and contain a similar number of
sentences. The outcome that can be concluded from the readability test is that even
small changes to improve readability, such as shortening sentences, can have a
significant impact on readability.

Testing the ideas presented in Chapter 5, visualization is another tool to further
decode complex writing. Integrating information and communication design to
improve document readability is different from re-writing text. As reviewed in
Chapter 5, choosing to present the text via visual means and incorporating
information design techniques to make the overall document more readable,
comprehensible, and usable is an additional step in the simplification process. This
can be completed in conjunction with the language review or afterwards.

Employing design thinking is essential when focusing on visual means to display
information. Without training in the field of design, focusing on layout and
presenting information in graphics such as tables and flow charts was the natural
approach. Visualization does not have to be extravagant; even lines, colors, font
sizes, etc., are part of simplifying and making a contract easier to read and
comprehend.

To illustrate, the first page of the traditional Birdhouse contract consisting of
dense, continuous text, with limited page breaks, and essentially lacking any
information design techniques, was redesigned, using lines, colors, numbering,

104 Available online https://www.kresolve.com/. kResolve uses the Flesch-Kincaid reading
formula outlined in Chapter 2. The tool also provides readability options outlined in the
document to highlight named entities, defined terms, obligations, and legalese.
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and bold font; adding white space; grouping related concepts together to improve
the ease of finding specific clauses; identifying information and overall readability
of the document. This is the “design solution” phase of the user-centered design
process.

Selecting graphical means to depict complex writing, the information type was
related to content and users to determine what visual would be optimal. The
research in Chapter 5 indicates that data visualization, often consisting of
qualitative data or categorized data, is well suited to be depicted in a table. The
information in Clause 1. Scope, related to business terms, was especially
challenging to comprehend because the various birdhouse types, quantity and
locations were written as continuous text in one paragraph. Figure 58’s table was
created to summarize information using Microsoft excel. The result is a clear
display of the quantity of each birdhouse type and the location in which they are to
be installed.

Purchase and Sale Agreement

Effective Date of the Agreement: August 14, 2019

Buyer: Nordic Birdhouses Ltd Seller: Timo, Inc.

Contact: Camilla Sand Contact: Kevin Topp
Koivutie 15 2020 Lakeview Drive
00200 Helsinki Vandalia, IL 62471
FINLAND UsA

1. Scope

Buyer agrees to buy and Seller agrees to sell and deliver to Buyer one hundred thousand
(100,000) unique bird houses (“Birdhouses”) as agreed to between the Parties. The Birdhouses
shall meet the agreed to specifications, Appendix 1 “Specifications”, which includes detailed size
surveillance capabilities. Seller agrees to deliver and install 4 different types of Birdhouses in
the following quantities to each location:

Birdhouse Type Quantity Location

Flicker 30,000 Bond County National Preserve
lllinois, USA

Bluehird 20,000 Fayette County National Preserve
Illinois, USA

Barred Owl 10,000 Hancock County National Preserve
illinois, USA

Woodpecker 40,000 Livingston County National Preserve
Illinais, USA

Each Birdhouse will have one side made from Plexi glass procured from Glass Corporation.
Electronic monitoring devices and surveillance capability shall be fully integrated to allow for
monitoring at the bird center headquarters located in Vandalia, lllincis (Bend County).
Electronic monitoring devices shall have satellite signal capability allowing for remote
surveillance,

2. Delivery Terms & Schedule

Seller agrees to deliver and install all 100,000 Birdhouses within twelve (12) months of the
Effective Date. Seller shall deliver birdhouses in single lots to each location DAP, Delivery named
Place of Destination, in accordance with Incoterms® 2010, Seller is responsible for all costs
associated with Risk of Loss and Transfer of Ownership. Seller is responsible for costs and
documents from Point of Origin to Delivery to Final Destination, except Buyer is responsible for
paying the Import Charges and Customs Clearance at the port in the USA. Definition of the terms
are in Incoterms® 2010.

Image by Milva Finnegan©

Figure 58. Redesigned Birdhouse Contract Page
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Next, the idea of visualization by replacing or supplementing text with graphics or
images was tested. Visualization of inter-related terms, analyzed in Chapter 5, is a
way to reduce the cognitive load of processing complex contract information.
Duplicating the design techniques from the existing Incoterms® approach of
visualizing inter-related clauses, related to the delivery obligations, a visual
depiction of the Birdhouse delivery terms was created (see Figure 59). The agreed-
to delivery terms in the Birdhouse contract state delivery in single lots to each
location DAP, Delivery named Place of Destination, in accordance with
Incoterms® 2010.

Delivery Terms — INCOTERMS DAP (Delivered at Place)

Seller | Buyer Seller
A S b4 A
I & =N B &0 0
— Acf I 5 &5
Packing loading |ojang Frojght  EXPOTCharges & Ocoan Freight Termingl Charges  IMeort Charges &  Delivery to Final
point af origin Clearance Customs Clearance  Destination

Costs

Risk of Loss / Transfer of Ownership

Once delivered to each destination, Seller agrees to install birdhouses on-site at the four county
preserves in lllinois, outlined in the table in section 1., Scope.

During the Design Review [DR) a computer rendering of the final product including detailed
drawings of the surveillance and monitoring system is required. Within fourteen (14) days after
the completion of the DR Buyer agrees to send written approval to the Seller of acceptance of
the design. If the Buyer does not approve the design provided during the first DR, the Parties
agree to hold a second DR two (2) months after the notice of non-approval was delivered and
the program schedule shall be extended by two (2) months. Once design is approved the Seller
has one month to deliver a prototype of each Birdhouse type to the Buyer.

Contrast Execution
specifications Review
roto Type Complete

Production
[Pre-Defivery Inspection

Delivery Lot 4

Final Pre-Delivery inspection shall be conducted by Buyer in person at the Seller’s facility, two
(2) weeks prior to each Lot delivery.

3. Price, Payment & Invoices
Parties agree to a one hundred ($100) USD price per each Birdhouse, for a total purchase price

for the 100,000 Birdhouses of ten million ($10,000,000) USD (“Purchase Price”). Buyer agrees to
pay amounts due per the following milestone payment plan.

Image by Milva Finnegan©

Figure 59. Birdhouse Visualized Delivery Terms

The illustration was created using the Microsoft PowerPoint application. Utilizing
icons available under creative commons, the various phases and tasks that are part
of the delivery are depicted as pictures along with the text. Using icons can improve
the communication of the information to non-native English speakers. Visualized
sequential information, such as a process, is well suited for swimlane and
horizontal type diagrams, as discussed in Chapter 5. The delivery terms illustration
outlines each party’s obligations for costs, risk of loss and documentation, and
identifies when transfer of ownership takes place.
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In conclusion, following the multi-step process, the Birdhouse contract was
transformed from a traditional contract to a simplified contract. The goal was to
present the information most efficiently to the intended audience. The outcome of
the redesigned contract is an easier to read, comprehend, use, and overall more
user-friendly document. The complete redesigned document is included as
Appendix 2.

Information and communication design approaches were integrated in various
degrees depending on the content and user of each building block. The path of
focusing on structure first broke up the contract into manageable pieces; this
helped the language simplification process and visualization of building blocks.

The presented simplified Birdhouse contract was developed by a person with a
business degree, not a team of lawyers, businesspeople, contract specialist or
designers. The goal of the theoretical ideas and specific approaches presented in
this dissertation is to integrate design thinking into the contract development
process in a way that any person tasked to participate can contribute to most
effectively presenting the information.

Simplifying a B2B contract requires a mixed “design” method ranging from
traditional legalese to plain English, from black and white text to visuals. Overall,
a clear structure, content outline, layout with design elements, and visualization,
produced a user-friendly document. While the redesigned Birdhouse contract is
still mostly in textual form, the end result is a visually appealing document.
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7 SUMMARY

Shifting from today’s traditionally written and designed contracts to simplified,
user-friendly contracts that are usable for all stakeholders and users requires a
fundamental change in the current contract development process. This
dissertation aims to challenge the status quo by proposing a new mindset for
developing and designing contract documents.

The relevance of the research specific to contract documents is evident by the vital
role contracts play in B2B transactions and the global economy. Central to
achieving the expected economic returns, businesses expect effective contracts and
contract management to ensure that performance goes to plan. However, research
shows that poor contract management has a negative impact, reducing company
profits by about 9%15 (IACCM, 2020c)°¢. This staggering number highlights a
critical need to find new methods to ensure that contracts are value creators in
business operations.

Companies are recognizing that good contract management brings value and that
good contracts deliver success (Cummins, 2016). Furthermore, the notion that
contracts need to accurately reflect the agreed to terms and relationship are
integral to ensure that contracts are value creators. Finding innovative ways to
realize efficiencies rather than expend more resources requires a change in how
contract documents are developed and presented.

Moving away from the practice of copying a prior agreement as the starting point,
the use of contract technology allows for housing standard contract outlines and
clause libraries with user-friendly features that in turn provide flexibility in
contract creation. However, even with the increased use of assembly software and
standardized clause libraries, companies are still spending more time and money
than ever on contract negotiations and contract drafting (IACCM, 2018b). While
the process of creating a contract has become more flexible, little innovation in the
contract design process has taken place.

Furthermore, the technological advancements and the efficiencies that automating
human tasks has achieved, has not solved the problem of contract complexity. The

105 Additional research by independent consulting companies is indicating this number
could even be higher.

106 The research was originally reported in 2010. In total 12,000 organizations took part
in the survey. The 9% is considered an average across most company contracts,
regardless of type, industry, or company size. An updated report was released in 2015.
Also, other organizations and consulting companies have conducted similar studies and
indicate the range of profit degradation ranges from 6% to 20%. While the 2020 study
indicates the 9% is still valid, the extent of value creation improved contract management
processes can yield is yet to be scientifically quantified.
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contract documents produced remain in traditional black and white text-only
format, written mostly in legalese, causing readability and comprehension
challenges for those outside of the legal discipline.

To bring efficiencies and to make contracts value creators, the challenge of contract
complexity must be overcome. Simultaneously, as contracts have become more
complex, the users and stakeholders expected to comprehend and use the
document have become more diverse. There was a time when contracts were
written and used primarily by lawyers and judges. However, over the past century,
as society and contract law have evolved, the expectation has become that all users
know and understand contracts (Mik, 2020). While this is the expectation, the
reality is that those not trained in legal writing have difficulty reading and
comprehending contracts.

In this context, contracts have multiple users and serve many purposes; the
argument that court-proven time-tested traditional design cannot be changed has
come to question. Aligned with the proactive law theory, a well-drafted contract
that communicates information unambiguously, assuring both parties understand
and interpret the information in the same way, supports the notion that focus
should be on user comprehension and ability to take action rather than on
preparing for potential future disputes (Haapio, 2013). For effective
communication and optimal user interface, assessing how information is
presented is foundational when evaluating the various design methods that can
help avoid future disputes.

Identified by existing qualitative and quantitative research, there is no question
that today’s traditional contract design renders the documents complex and
challenging to read and comprehend (Passera 2017). Furthermore, in the most
recent benchmark study on contract and commercial management trends, two key
areas that companies highlighted as important trends to focus on were contract
simplification and designing for the users (IACCM, September 2019). Exploring
new ideas and theories for contract design innovation is important and relevant in
today’s global economy.

Aiming to contribute to both theory and practice, the research undertaken focused
on how user-centered design can simplify contract documents. In this dissertation,
three distinctly unique yet integrated ideas are presented that can change
traditional design into a simplified contract design. First, to simplify contract
structure, a contract building blocks approach is presented. Second, researching
contract language simplification, a CCL is explored. The third area analyzed is
integrating information design techniques to incorporate visualization in contract
documents.
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Integrating visualization is not only about improving the contract document
design and look. Visualization can be leveraged to support the goals of plain
language as well by diagramming complex text and concepts. Furthermore,
showing information in a layered form, as a matrix or outline of the content,
produces a visual of the contract content. A visual structure allows readers to
navigate the document easily and to organize information logically. Exploring the
full spectrum of what information and communication design entail and how it can
be applied in various degrees to communicate contract information more
efficiently is researched and tested.

When building a contract, the underlying philosophy is to proactively focus on
forming contracts that guide the parties’ performance, adapt to changes in the
business environment, and avoid resorting to legal actions. Contracts should
function as roadmaps and provide flexibility to build trust between the contracting
parties and positive business relationships (Nystén-Haarala et al., 2010; Haapio,
2013). Real efficiencies and value are gained when performance goes as planned
and costly disputes are avoided.

The theory of relational contracts and the proactive law approach are foundational
to the research, complementary in nature; they suggest business success can be
gained from collaboration, both externally and internally during the contract
formation phase by focusing on how the parties intend to work together to achieve
the business goals, rather than focusing on extensive safeguarding clauses. A
proactive approach in contract drafting aligns with the belief that contract
documents play a role in successful exchange relations and that document design
that builds collaboration by a common understanding works to avoid future
disputes.

This dissertation builds on economies of contract literature, which “takes legal
rules as given and examines the optimal design of contracts” (Eggleston et al.,
2000 p.93). The research aimed to formulate the problem, identify the causes for
contract complexity, review existing literature and empirical studies, break the
problem into parts, propose solutions, and validate the design ideas by relating to
and testing them on a real-world contract.

The research was mainly a social sciences method, examining how contracts
operate in society rather than in court. The research sought to find both theoretical
and practical answers. Social sciences research on contracts considers contracts as
a social phenomenon operating within the legal system. Neither contract law nor
doctrinal theories that examine legal rules were part of the research.
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Due to the multi-disciplinary nature of the research, a mixed-method approach,
including both qualitative and quantitative methods was employed. The various
research methods were two literature reviews, ethnography as a participant
observer, and Relational Concept Analysis. The quantitative research involved an
empirical study measuring contract document readability. Included were also
existing published empirical studies to provide evidence and validate the proposed
solutions.

Contracts are, first and foremost, communication tools. Usability and user-
friendly design are essential elements of effective communication. However, a
traditional contract’s visible appearance, as a long text-only document, signals a
notable amount of effort at first glance, deterring the user from ever engaging with
the document. (Fennema & Kleinmuntz, 1995). When a user engages with a
contract, the holistic view should have a design that draws the reader in.

Researchers and practitioners have identified various contract design areas that
would reduce complexity and make contracts usable in a multi-user environment.
Areas of innovation include simplifying contract language and reducing “legalese”;
in particular, writing could be simplified by focusing on contract language,
grammar, and writing (Adams, 2013; Butt, 2013; Garner, 2013; Stark 2014:
Burnham 2016). One of the most notable research areas is integrating plain
English principles and universal writing rules to improve readability and
comprehension.

Another area of growing scholarship is contract design and simplification, where
the research focuses on the document design and how the information is presented
for optimal comprehension and usability by the intended users (Haapio 2013;
Passera 2017; Waller et al., 2017). Integrating information design and design
thinking into the process places the focus on the users of the document.

Contract simplification encompasses many different areas of research that go
beyond just the language and written words. Integrating various visual design
techniques from simple lines to fully visualized contract documents is a growing
area of research. Introducing user-centered design thinking and visualization into
the process of contract development changes the approach and framework of how
contracts are produced. The new contract design approach considers first and
foremost the users of the information.

When designing user-centered contract documents, the heuristics for design, and
the study of how people perceive information is relevant to develop solutions that
provide for the optimal user interface. An experimental empirical study done at
Aalto University showed changing layout and integrating visuals, in addition to a
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user-centered structure, increased comprehension and accuracy (Passera, 2015).
The aim is to produce a holistic contract document design solution that integrates
a user-centered structure and plain English language with visualization to
effectively communicate the information to the intended audience.

Integrating a formal user-centered design process supports integrating multiple
user-centered design solutions as part of a company’s contract development
process. Derived from the theory that design thinking is a problem-solving
process, a defined four-phase iterative contract design process is posed as the
framework for producing a simplified contract document. Presenting contract
drafting as a “design process” is not extensively explored in legal research;
however, in fields outside of legal, it is prevalent.

In sum, the research objective was to examine how design thinking can be
leveraged and integrated in the field of contracts and in particular the contract
development process, to reduce complexity and shift away from the traditional
document design. The aim was to improve readability, comprehension, and
usability by framing contract documents around the intended users and
stakeholders.

The research question posed in this dissertation is:

How can user-centered design be applied in a contract design context to produce
clearer and more simplified contract documents?

The research started with exploring what the purpose of a contract is and for whom
contracts are intended. The two key observations were that contracts serve two
critical roles, as management tools and legal documents. Following the theory of
law and society, contracts were observed as an integral part of business operations
and the research focused on how contract design can produce economic value
versus how contracts function in court.

Complications arise when the legally founded contract document design comes to
question. The most prevalent question is if a redesigned contract that alters the
language, design, and integrates visuals has the same legal protections afforded
under the law as the traditional contract. Throughout the research, no clear
evidence was found that a new design, in this case, a simplified contract, would be
any less legally binding or offer any less legal protections.

Some opponents of contract visualization argue that contract law derived from
technical language needs to stay in its original form to hold up in court. This belief
might be correct to a certain extent. The technical language of contracts, specific
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terminology and legal writing founded on contract law, might be most effectively
communicated in textual form when the audience who will read it are lawyers or
judges. However, analyzing the effectiveness of contract redesign from a user-
centered framework expands the analysis beyond just lawyers and judges as users;
it takes into account anyone who is part of the contract’s lifecycle and is a user of
the document.

Following a user-centered contract design process, the user, not the legal
principles, guides the design process. Developing a user-centered design process
is a multi-step process that promotes the inclusion of multiple stakeholders and
users. Additionally, contracts are assumed to be modular, consisting of building
blocks, not one standalone document. Modularity allows for alignment of specific
users or user groups to specific clauses related to them supporting the effective
engagement of multiple users during the entire contract lifecycle.

This dissertation’s unique contribution, to achieve a paradigm shift away from the
traditional contract design is by implementing a four-phase user-centered design
process. It is advancing innovative design thinking in contract document
development and drafting. Adopted from the field of information and
communication design, the proposed process is a problem-solving approach to
improve the existing design and communicate the information most effectively to
the intended audience.

The four phases in the proposed process consist of first identifying the context of
the information; second, identifying and aligning the users with the content; third,
developing design solutions; and fourth, evaluating and testing the selected design
solution. The idea to identify content first is to ensure that transaction-specific
information is considered as the contract is built. Aligning users and stakeholders
with the content brings in the multi-user dimension considered in the framework
for user-centered design.

The second phase, defining who the contract users are, is an essential step to
achieve a tailored design for each clause, based on the end-users. Because
contracts operate in a multi-functional environment it is impossible to have one
definition of who contract users are. Rather, defining contract users becomes a
distinct step in the process to ensure that company- and transaction-specific
stakeholders and users are part of the process. The idea that contracts live in a
dynamic state and that contract document supports many tasks provides a new
view of how to ensure contracts support business operations. Utilizing the contract
lifecycle as a guide shifts the document development process to be initiated at the
proposal stage versus after the negotiations are completed.
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The contract lifecycle starts when a contract need is initiated and ends when all
contract obligations are completed, various tasks within can be repeated. The
contract lifecycle phases are commonly referred to as the pre-award, execution,
and post-award phases (Nyden & Kane, 2019). Varying terminology is used in
different countries, but the essence that a contract document is developed, then
executed to make it a legally binding agreement, and that thereafter, the
implementation of the obligations takes place, is similar across continents.

During the research, a five-phase division was outlined to better support the
alignment of functions with the contract’s lifecycle. The five phases identified are
Proposal and Sales, Document Creation and Negotiations, Review and Approval,
Contract Execution, and Contract Administration. Within each of the phases are
sub-categories of specific tasks that are commonly performed. For example, under
the Document Creation and Negotiation phase, requirement gathering, contract
drafting, negotiations, and contract revisions are identified as types of tasks.
Understanding the various tasks during each phase of the contract lifecycle is
critical for designing a contract that functions as an effective road map throughout
the execution phase to deliver efficiencies and assure performance as planned.

The third phase is developing the optimal design approach to communicate the
information effectively to the intended users. After defining the content and
identifying the stakeholders and end-users of each building block, an optimal user-
interface assessment occurs. The goal of tailoring each building block for an
optimal user interface is intended to improve comprehension and usability. If the
selected design solution, when tested, does not improve the communication, the
process is started over.

The third phase of the user-centered design process is the most extensively
researched area in this dissertation, discussed in three independent chapters,
Chapter 3, 4 and 5. The research examines a range of design ideas, which when
combined form one holistic approach to how a simplified contract document that
is user friendly is developed each time a new contract is initiated.

The first area examined is structure simplification, presented in Chapter 3. When
designing a contract document, the focus should not primarily be on legal
protection in the case of a dispute; rather it should start with how the document
will function as an effective communication tool for the users and stakeholders
who rely on the information to perform their jobs. In a multi-user dynamic
environment, the document should not be considered as one continues writing,
rather it is a sum of many parts. The different clauses or “building blocks” when
combined are what produce a contract document. The building blocks approach
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reduces cost as clauses can be reused, assembly is flexible, and individuals outside
of legal can participate in the process.

More than just reusing and integrating various stakeholders, the building blocks
approach allows enhancing information layout and presenting information
effectively to the intended audience. To simplify the structure to help manage
contract content, a macro-level categorization based on four main user groups is
presented. Different from a legal doctrine perspective or division by obligations,
requirements and so on, the division is done by four main user groups (see Figure
60). This type of macro-level categorization is envisioned to be standardized for
all contract types in contract document design.

Contract Clauses

Images by Milva Finnegan©

Figure 60. Contract user-based Categorization

The user-based contract clause categorization is developed from assessing the
purpose of the various types of information contracts include. For example, the
business terms are those clauses that outline the business transaction details, such
as price, payment, and delivery. The technical clauses apply to those directly
involved in building the product, such as mechanical engineers or software
engineers. Clauses that fall within this category are specifications of the product or
services transacted, performance guarantees and warranties, etc. The legal clauses
include choice of law, indemnity, limitation of liability, force majeure, and dispute
resolution-type provisions. The legal function possesses the expertise and
knowledge to assure that legal clauses are drafted correctly. The final category,
administrative, is for contract managers and contract specialists. Included clauses
that are more general in nature are standard across contract types and tend to
involve process-oriented information. Examples are clauses such as notices,
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assignments, amendments, and severability. Grouping contract clauses into high-
level categories can be applied to any type of contract.

User-centered contract design focuses on the structure and organization of
contract content around how users naturally interact with the product. The
organization, logical flow, and display of information is a critical aspect driving
usability and readability. The user-centered approach leverages graphic and
information design methods such as clear headings, font size, white space,
numbering, and other simple general rules used in the information design field to
improve the user interface and effectiveness of communicating information to the
intended audience.

In Chapter 3, a relational concept map used in academia to evaluate concepts and
terminological relationships that could set a baseline for standardization
(Nuopponene, 2005) was developed to identify the relationship between contract
users and various building blocks within a contract. To define a layered structure
to improve and standardize contract content presentation, a building-blocks
approach to contract assembly was presented. This supports the notion that
different users need different information for different purposes. An easily
navigable visual structure, such as a contract map, shows content from a macro-
to a micro-level.

Contracts contain extensive amounts of information. When users engage with the
document, they most often need specific information. Avoiding having to start
from the top and reading the document until the information is found can save a
significant amount of time. The building blocks approach is designed to make the
contract structure intuitive, easy to navigate, and user friendly.

Chapter 4, language simplification, evaluated the language common in the
traditional contract documents. The very technical natural language of contracts is
an area that impacts readability and comprehension significantly. An empirical
readability test was conducted to determine the reading and education level
required to comprehend a standard Non-Disclosure Agreement (NDA). The results
revealed that the education level needed to comprehend a standard traditional
NDA was 22 years of schooling, which is equivalent to completing three years of
college in the US.

To further evaluate contracts’ natural language, an analysis of various contracts at
the word and sentence level was performed. It examined the definitions of
common technical contract terminology or “legalese” wording, comparing them to
standard English terminology. In the same way, contract grammar was compared
to the standard grammar rules taught in school. Each provided an example
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baseline approach to how contract language could be more aligned with standard
English. Furthermore, using Plain English principles as the benchmark, several
opportunities for simplifying contract language were identified.

Comparing and contrasting traditional legalese to plain English from both a
terminological and grammatical perspective provided a framework for how
contract language can be simplified. To advance current research, a framework for
a CCL was evaluated. The CCL model was developed with the objective to explore
language standardization in support of contract automation. The CCL concept was
modeled on ASD-100STE, a controlled language used in the aerospace industry to
write maintenance manuals. A CCL takes the current plain English and language
simplification ideas and explores standardization across the discipline.

In global transactions, standardization can yield many benefits; for example,
improving comprehension among users that have different training, backgrounds,
and languages. In addition, simplification and standardization of contract
language could improve the accuracy of computer language translation.

When applied to language simplification, the user-centered framework focuses on
presenting the various contract information in a way that promotes readability and
comprehension for the intended audience. For example, transaction-specific
business information can be most optimally written in plain English, while
information intended for lawyers and judges might be best left in the traditional
legalese form. Focusing on a balance between the standardized legally founded
contract language and form and the language and form for operational success is
part of tailoring each contract building block to the end-user.

In Chapter 5, visualization as part of contract simplification was explored.
Visualization provides tools to help bring clarity to complex text in multiple ways.
Part of both language and structure simplification, the use of mental visual images
and physical images in documents aid the human brain in processing complex
information. Visualization, as part of the contract design process is about applying
design thinking and various information and communication design techniques
throughout the contract development process.

Furthermore, visualization in the field of law is emerging, as the notion that people
are lookers first and then readers is gaining acceptance (Newman, 2011). Contract
content visualization is about documenting the agreement between the parties
through visual means rather than solely in written form (Berger-Walliser, 2011).
The goal is to effectively communicate complex information by replacing or
supplementing text with graphics or images.



Acta Wasaensia 209

The global business environment is creating new challenges because contracting
parties have different native languages and education levels. However, the
challenges of comprehension, usability, performance, and enforcement that text-
only documents pose can be overcome via visualization (Murray, 2019).
Visualization is the one common language that can break language barriers
existing in global transactions.

As presented in Chapter 3, contract structure simplification, each contract concept
or clause has specific characteristics and end-users. Both content and user type
influence the adaptability of visualization in the contract. Determining which
clauses are conducive to visualization and which are not is part of phase three in
the user-centered design process. Simplifying the language is also an essential
element of integrating visuals, as illustrations and graphics are often accompanied
by some text.

Focusing on the users and the intended audience when designing each contract
building block helps customize the design for optimal comprehension. Focusing
on information design techniques and page layout helps break up the monotone
black and white text-only look of the traditional contract document. Visuals also
provide many benefits beyond just improving the aesthetics of the document.
Visuals can communicate different clauses’ information and their
interdependencies in one graphical depiction. Overall, the goal is to produce a
design that invites the users to engage with and allows users to locate desired
information quickly, comprehend it, and take the intended action.

Visualization of inter-related clauses is an area where user-centered design can
help produce visuals that reduce the cognitive load of processing complex contract
information. Inter-related clauses within a document, located in various sections,
can be illustrated in one pictorial example, preventing users having to jump to
different sections in the contract to find information. For example, time-related
clauses such as term, delivery, termination, and payments depicted in a vertical
visual showing the various events and timing, is an example of visualizing
interrelated clauses. Illustrating the interdependencies by selecting the correct
graphic is essential, or the image could have a negative impact on comprehension.

Beyond just leveraging visualization to simplify the contract document,
visualization of other aspects of the contract lifecycle can bring efficiencies; this is
referred to as visualization about contracts. For example, the visualization of pre-
award and post-award information can take on different approaches and
outcomes. Prior to initiating a contract document, other business documents, such
as bid documents and proposals, include visuals about the contemplated
transaction. Developed by knowledgeable individuals on the specific topic, the
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information is written by and for a specific user or user group. Aligning pre-award
teams with contract content can avoid “re-writing” information as the contract is
developed. Furthermore, proposal and sales documents tend to incorporate
information design techniques and strive to communicate the information as
clearly as possible for the audience, which contract drafters can learn from.

Post-award, after the contract is signed, visualization about the contract supports
the implementation and management of the contract obligations. The types of
information can be financial, resource needs, risk mitigation plans, etc. Developing
summaries in a visual form where all related information is depicted can
communicate several pages of contract information in seconds. This type of
visualization yields efficiencies when communicating contract content and
obligations to many stakeholders not trained in reading contracts who are
dependent on the information for business management.

Technology has helped reduce the practice of copy-pasting a prior agreement as
the starting point, as it offers new solutions to “build” contracts, allowing more
flexibility than set template contracts. Particularly CLM applications designed
specifically for contract management have shown to increase efficiencies, reduce
risk, and save company money by automating tasks performed manually today
(Gilbert, 2020). The existing contract automation systems and tools provide
efficiencies but tend to follow the traditional contract development process to
produce traditional contract documents. The next step is to leverage technology to
integrate new innovative design approaches into the contract development
process.

In Chapter six, a short overview was presented of how the theoretical ideas are
applied in practice. Following the user-centered centered design process, a
traditional contract document between Nordic Birdhouses, Ltd and Timo, Inc. was
transformed from the traditional difficult-to-read black and white text-only form
to an aesthetically and functional document. Furthermore, examples of technology
applications built on the theoretical ideas presented illustrate the potential to
automate the creation of simplified contracts.

Limitations of the research exist. The lack of a formal empirical research study to
measure the effectiveness of the proposed design methods limits accurately
quantifying the improvements in readability, comprehension and usability of the
redesigned contract compared to the traditional contract. Second, empirical
studies assessing the user experience when participants engage with a traditional
contract document and when engaging with a user-centered developed document
are needed to validate the redesigned contract’s effectiveness. An empirical study
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with quantitative data could further assess how each design idea could be
optimized.

When employing a mixed-method research method, it limits to a certain extent,
the full in-depth analysis that a single empirical study would enable. Furthermore,
the large amount of information and data leaves room for further research in each
specified design area.

Future research focusing on innovative contract design ideas integrated as part of
initiating and building contract documents can further develop the idea of
automating the presented ideas. Developing both human-readable and computer-
readable language is a new research area of particular interest related to machine
learning and Al

Further research on controlling contract language on a larger scale is needed to
test the viability of the proposed CCL. Codification of contract structure and
language to support standardization globally is an area of particular interest for
future research on contract automation. Future research focusing on how design
thinking can be implemented early in the contract lifecycle within companies’
contract creation applications, to test how language, structure, and visualization
can become integral when a new contract document is initiated.

A revolution of contract redesign is taking place, and there is immense potential
for improving how contracts can function as effective communication tools in B2B
transactions. Shifting toward the new genre of contract design that proactively
seeks to ensure that contracts produce economic value and support commerce is a
new mindset that will change the entire field of contract management.
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APPENDIX 1 - SECONDARY LITERATURE REVIEW PROCESS

The outcome of the secondary literature review process was a final number
of 177 articles that were identified directly related to the dissertation research
topic. Below is a summary flowchart of the process to select the included
records. Thereafter is a detailed overview summary of the process and steps
used to reach the conclusion.

Screening Identification

Eligibility

Included

PRISMA Flowchart

Search Criteria - Records Identified via 3 search terms: "Contract
Desing", "Contract Simplification, "Contract Design" related to
dissertation topic

562

<«

Excluded all "Contract Design" articles,
title review indicated minimal relation to
dissertation topic
-456

!

Records screened by title, abstract and some by full article

106

Criteria 2 - Excluded contract type &
industry specific topics, and related to
contract drafting
-98

!

Full articles selected for inclusion

l—

Additional articles added by expert author
serach and review
+9

Records screened full article
17

SLR Process and Results

Step 1 - Selected search terms — “Contract design”, “Contract simplification”,
“Contract Drafting”.

Step 2 - Identified relevant records - Four different academic search engines
were used for the initial search. This was because the area of study of contract
document redesign and simplification is a relatively new area of study. From the
preliminary review of number of articles and the titles it was evident that the
number of irrelevant articles was extensive. The total from all four databases was
607,368. Below is a summary table of the number of search results from each
search engine.
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Search Serach Results
Engines [Database Search Term Total

1 Wiley Online Contract Design 412,343
Wiley Online Contract Simplification 114,548
Wiley Online Contract drafting 77,573
Wiley total 604,464
2 Scopus Contract Design 1,367
Scopus Contract Simplification 3
Scopus Contract Drafting 49
Scopus total 1,419
3 Web of Science Contract Simplification 1
Web of Science Contract Drafting 23
Web of Science Contract Design 822
Web of Science total 846
4 ssrn Contract Simplification 4
ssrn Contract Drafting 102
ssrn Contract Design 456
ssrn sub-total 562
ssrn Haapio, Helena 29
ssrn Berger-Walliser, Gerlinder 16
ssrn Passera, Stefania 8
ssrn total 615

SSRN was selected as the database for the identification and selection of relevant
articles.

Step 3 — Screening SSRN Search Results

» <«

The three defined search terms, “Contract Simplification,” “Contract Design,” and
“Contract Drafting” yielded a total of 562 records. The screening process went as
follows:

4+ The search term “contract design” yielded the greatest number, a total of 456
articles. Reviewing by title and some by abstract it became evident that the articles
were not directly related to contract document design; rather to the content of a
contract. Even specific articles with “contract design” in the title related to the
content, what terms to include, how to assess or negotiate specific contract content.
For example, an article titled “Principles of Contract Design” related to what terms
to include or exclude in the contract document. The conclusion from the review
was that the articles are not related to the dissertation topic.

#+ From the review by title and abstract review of each record it was determined that
the search terms “contract simplification” and “contract drafting” were relevant to
the dissertation topic. This included 106 articles in total.



Acta Wasaensia 231

4+ Next, the defined Selection Criteria 2 was applied as each record was reviewed
either by title or abstract. Excluded were records that related to one specific
contract type, industry, or contract actions; articles related how to draft a
traditional contract (a legal perspective); and any articles on one specific clause.
Selection Criteria 3 did not exclude any articles

Selection Criteria 4 excluded 2 articles.

As a last step, any duplicate records were removed.

=+

The final number of articles included for full review was eight.

A second technique used to identify relevant articles, book chapters, and
symposium and conference presentations was an author specific search. The
authors selected are known experts in the field who frequently speak at
conferences and publish articles. Based on the previously completed literature
review, the authors were already known. The authors searched were Helena
Haapio, Stefania Passera, and Gerlinder Berger-Walliser, and the total number of
records returned were 43. The selection process went as follows:

+ Each author’s records were reviewed by title and abstract to select the
articles that directly related to the topic of the dissertation research. Some
articles were excluded because they were related to technology, smart
contracts or similar innovations that contract design supports. However, this
did not relate directly to how to improve contract design. All types of
literature, not only journal articles, were included, i.e. book chapters,
conference and symposium presentations and papers were considered. Any
contract terms specific to content-specific records were excluded as in the
search term selection process.

The summary table that follows outlines the selection criteria applied to screen and
select the relevant articles. The articles were screened via a title review initially.
Once the selected search terms were identified as most relevant, an abstract review
was used. For the final eight selected records, the full article was skimmed. For the
author review, the same process of screening and reviewing abstracts in detail was
performed, with a review of the articles selected.

Four criteria were identified as the baseline for the articles relevant for the study
topic. In addition, a second set of criteria was applied specifically for the author
search. The table below outlines the criteria along with an explanation.



232 Acta Wasaensia

ELIGIBILITY CRITERIAS FOR SLA

Eligibility Criteria for Article Search

Criteria

Explanation

File of study: contract design,
contract simplification, contract
drafting

Topic: Contract documents in

Research results must include terms: "contract
design", "contract simplification", "contract
drafting". Topics related to contract law related

and contract management are included.

Included - Topics related to the contract

general document.
Excluded: specific contract types, general
contract teaching methods, case studies for a
particular contract action or industry, specific
clause or clause language.

Study design Both theoretical and empirical studies are
included.

Language English only

Eligibility for Author Search
Criteria Explanation

Topic directly related to: contract
design,

contract simplification, contract
drafting, proactive law

Medium

Language

Included - Theoretical, empirical studies, initial
observation articles on the phenomenon,
background research related to the topic

Included articles, studies, conference and
symposium presentations

English only
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APPENDIX 2 - SIMPLIFIED BIRDHOUSE CONTRACT

Purchase and Sale Agreement

Between

Timo Inc. and Nordic Birdhouses Ltd

Contract Number: FIN-12345
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Purchase and Sale Agreement

Effective Date of the Agreement: August 14" 2019

Buyer: Nordic Birdhouses Ltd Seller: Timo, Inc.
Contact: Camilla Sand Contact: Kevin Topp
Koivutie 15 2020 Lakeview Drive
00200 Helsinki Vandalia, IL 62471
FINLAND USA

1. Scope

Buyer agrees to buy and Seller agrees to sell and deliver to Buyer one hundred thousand
(100,000) unique bird houses (“Birdhouses”). The Birdhouses must meet the agreed to
specifications, Appendix 1 “Specifications”, which includes detailed size measurements
for each type of bird house, the electronic monitoring devices and the integrated
surveillance capabilities. Seller agrees to deliver and install 4 different types of
Birdhouses in the following quantities to each location:

Birdhouse Type Quantity Location

Flicker 30,000 Bond County National Preserve
lllinois, USA

Bluebird 20,000 Fayette County National
Preserve
lllinois, USA

Barred Owl 10,000 Hancock County National
Preserve
Illinois, USA

Woodpecker 40,000 Livingston County National
Preserve
Illinois, USA

Each Birdhouse will have one side made from Plexi glass procured from Glass
Corporation. Electronic monitoring devices and surveillance capability shall be fully
integrated to allow monitoring at the bird center headquarters located in Vandalia,
Illinois (Bond County). Electronic monitoring devices shall have satellite signal capability
allowing remote surveillance.

2. Delivery & Schedule

Seller agrees to deliver and install all 100,000 Birdhouses within twelve (12) months of
the Effective Date. Seller will deliver birdhouses in single lots to each location DAP,
Delivery named Place of Destination, in accordance with Incoterms® 2010. Seller is
responsible for all costs associated with Risk of Loss and Transfer of Ownership. Seller is
responsible for costs and documents from Point of Origin to Delivery to Final
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Destination, except Buyer is responsible for paying the Import Charges and Customs
Clearance at the port in the USA. Definition of the terms are in Incoterms® 2010.

Delivery Terms — INCOTERMS DAP (Delivered at Place)

Seller . Buyer . Seller
. o a
| <> % aa 0 i
¥ R A T by Eeal
o—lo a0 —/ [TT) “o—o- =%
Packing loading Inland Freight ~ Export Charges &  (cean Freight Terminal Charges Import Charges & Delivery to Final
point of origin Clearance Customs Clearance  Destination

Costs

Risk of Loss / Transfer of Ownership

Once delivered to each destination, Seller agrees to install birdhouses on-site at the four
county preserves in lllinois, outlined in the table in section 1., Scope.

During the Design Review (DR) a computer rendering of the final product including
detailed drawings of the surveillance and monitoring system is required. Within
fourteen (14) days after the completion of the DR Buyer agrees to send written approval
to the Seller of acceptance of the design. If the Buyer does not approve the design
provided during the first DR, the Parties agree to hold a second DR two (2) months after
the notice of non-approval was delivered and the program schedule will be extended by
two (2) months. Once design is approved the Seller has one month to deliver a
prototype of each Birdhouse type to the Buyer.

Contract Execution Y 11/14
Specifications Review 8/14 ’ 12/14
Proto Type Complete
Production [ —

Pre-Delivery Inspection 314 314

Delivery Lot 1 @ 5/14

Delivery Lot 2 @ 7/1

Delivery Lot 3 @ 8/14
Delivery Lot 4 @

Final Pre-Delivery inspection shall be conducted by Buyer in person at the Seller’s
facility, two (2) weeks prior to each Lot delivery.

3. Price, Payment & Invoices

Parties agree to a one hundred ($100) USD price per each Birdhouse, for a total
purchase price for the 100,000 Birdhouses of ten million (510,000,000) USD (“Purchase
Price”). Buyer agrees to pay amounts due per the following milestone payment plan.
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Milestone Payment Schedule

1 1 Down Payment - Execution 10% $1,000,000
2 3 Desing Review (DR) Approved 10% $1,000,000
3 4 Prototype Approval 10% $1,000,000
4 6 1st Unit Delivery & Acceptance 10% $1,000,000
5 8 Lot 1 Delivery & Acceptance 20% $2,000,000
6 10 Lot 2 Delivery & Acceptance 20% $2,000,000
7 12 Lot 3 Delivery & Acceptance 20% $2,000,000
Total USD  $10,000,000

Payments are due net thirty (30) days from receipt of undisputed invoice. Late
payments will incur a late fee of 1.5% per month up to the maximum percentage
permitted by applicable law on any amount not paid. Parties agree that any changes to
the agreed work scope will be negotiated and a modification to this agreement shall be
executed, prior to start of additional work. Signed modification must include added
scope, price and payment terms.

4. Warranty

Seller warrants that the Birdhouses conforms to the Specifications, meet the general
quality requirements of the branch of industry, and are free from any defects in design,
material and workmanship. The warranty period starts when Buyer starts takes into use
the Birdhouse and continues for twelve (12) months, however, not in any case longer
than three (3) years from the delivery and acceptance of the Birdhouses (the “Warranty
Period”).

Buyer must notify Seller without delay of any defect or non-conformity detected in the
Birdhouses during the Warranty Period. Seller must, upon the request of Buyer, without
delay repair or replace any defects and non-conformities in the Birdhouses at no cost to
Buyer. The repaired or replaced parts will be subject to a new warranty on the same
basis and conditions as those applied to the original Birdhouses. In the case of defect of
non-conformity, the Warranty Period will only be extended by a time equal to the time
that the Birdhouses have been out of use due to the defect or non-conformity and
repair.

Monitoring and Surveillance equipment purchased from third parties will carry the
respective manufacturers’ standard warranties. Seller undertakes to make necessary
spare parts for the Birdhouses available for Buyer at reasonable prices for a period of at
least fifteen (15) years from the date of delivery and acceptance.

5. Delay in Delivery

Should Seller be unable to meet the agreed delivery dates Seller must notify Buyer in
writing of any such delay as soon as practicable. For any delivery delay past two (2)
weeks from the agreed delivery dates for any other reason than Force Majeure event,
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Seller will be liable to pay liquidated damages at two (2) percent of the Purchase Price
(without value added tax) for each commencing week of delay, however, not to exceed
ten (10) percent of the Purchase Price.

6. Termination

This Agreement will terminate once all work is completed per outlined section 2. Scope
and Delivery. Agreement may be extended via a mutual written amendment to this
agreement.

7. Limitation of Liability

Neither Party shall be liable toward the other Party for any consequential or indirect
damages or loss, including but not limited to loss of profit, unless such damages is
caused by willful misconduct or gross negligence. Notwithstanding the aforesaid, no
limitation of liability shall be applicable to damage or loss arising out of death or
personal injury.

8. Indemnity

Each arty (the “Indemnifying Party”) agrees to defend, indemnify and hold harmless the
other Party and its respective officers, directors, employees, agents, successors,
subsidiaries and any other affiliated entity (the “Indemnified Party”) from and against all
third party claims, demands, actions, causes of action, suits, losses, damages to persons
or property, liabilities and all related costs and expenses, including without limitation,
reasonable attorneys' fees (collectively “Claim(s)”) to the extent arising from or relating
to a) the Indemnifying Party’s breach of one of its representations, obligations,
warranties or covenants set forth in this Agreement; b) any violation of applicable law
or regulations by the Indemnifying Party; and/or c) the negligence or willful misconduct
of the Indemnifying Party

9. Force Majeure

Notwithstanding any other term of this Agreement, neither Party shall be liable to the
other Party for loss, cost or damage, resulting from its failure to perform its obligations
under this Agreement if such failure arises from any causes beyond its reasonable
control including, but not limited to, acts of god, flood, war, local ordinances, flight
conditions, severe weather conditions, military operations, or any computer, telephone
or power failure; provided that the Party experiencing the problem takes such other
steps as may be reasonable to fulfill, in whole, or in part, the intent of this Agreement.

10. Confidentiality

The Parties will keep confidential and will not disclose at any stage to any third parties,
the existence and content of this Agreement as well as any confidential information
received from the other Party or otherwise learned in connection with this Agreement
(Confidential Info”) without the prior written consent of the other Party. The Parties will
not use Confidential Info received from the other Party for any other purposes than the
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proper performance of this Agreement. This Confidentiality clause will remain in full
force and effect for three (3) years after the termination of this Agreement.

11. Choice of law

This Agreement will be governed by, the substantive laws of lllinois, USA, excluding
conflict of law rules and choice of law principles that provide otherwise. The United
Nations Convention on the International Sale of Goods will not apply to this Agreement.

12. Dispute Resolution

Any dispute, controversy or claim arising out of or in connection with this contract, or
the breach, termination or invalidity thereof, shall be finally settled by arbitration
administered by the International Centre for Dispute Resolution. The following rules will

apply:

M The seat of the arbitration will be Chicago, lllinois, USA.

M The language of the arbitration will be English.

M Nothing in this Section 12. will be construed as preventing any party from
seeking conservatory or similar interim relief from any court with competent
jurisdiction.

M Any award rendered by the arbitral tribunal will be made in writing and will be
final and binding on the parties.

M The parties will carry out the award without delay. Judgment upon any award or
order may be entered in any court having jurisdiction.

M All aspects of the arbitration will be considered confidential.

Amount in Dispute* SCC Rules Number of Arbitrators

> UptoUSD $100,000 Written submission 1 (Sole Arbitrator)
only. (Oral hearing
is necessary)

» Upto USD $250,000 Rules for 1 (Sole Arbitrator)
International
Expedited Process

» UptoUSD Arbitration Rules 1 (Sole Arbitrator)
$2,000,000

» Over USD Arbitration Rules 3
$2,000,001

* The amount in dispute includes the claims made in the Request for Arbitration,
exclusive of interest, attorneys’ fees, and other arbitration costs.
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13. Notices

All notices, consent, approvals, or other communications under this Agreement must be
in writing addressed to the company contact person. Notices are deemed to be given
when delivered personally or sent by recognized overnight courier or by certified mail,
return receipt requested to the Parties.

14. Entire Agreement
This Agreement is the entire agreement between the Parties and supersedes all prior
understandings and agreements between the Parties, whether oral or written.

15. Amendments
This agreement can be amended or supplemented only in writing signed by both

Parties.

16. Assignment
Neither Party will assign its rights, delegates or otherwise transfer its rights or
obligations under this Agreement, without the prior written consent of the other Party.

17. Severability

If any term of this Agreement, or the application of it by any person, place or
circumstance, is held to be invalid, unenforceable or void, the remainder of this
Agreement and terms as applied to other persons, places and circumstances will remain
in full force and effect.

Agreed to and executed by duly authorized representative for the Seller and Buyer,

Nordic Birdhouses Ltd Timo Inc.
Name: Name:
Date: Date:

Appendix 1 - Specifications
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Birdhouse Specifications

The Birdhouses will be built to the following specifications:
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Minimum
House House Hole Diameter of
Floor Depth Above Hole
Bird Type | Quantity | (inches) | (inches) Floor (inches) Location
Flicker 30,000 7x7" 16-18" 13" 2.5-3" Bond County
Bluebird 20,000 6x6" 9" 7" 1.6" Fayette County
Barred Owl 10,000 14x14" 26-28" | 21-23" 68" Hancock County
Livingston
Woodpecker | 40,000 6x6" 12-15" 9" 1.6-1.8" County
TOTAL 100,000 units

Each Birdhouse will have one side made from Plexi glass provided from Plexi Glass

Corporation.

Fictional Surveillance system rendering

Mini Waterproof
Camera — Connected to
transmitter for remote

viewing via satellite
connection

Ag

6 Foot tall stainless

steel support pole with
50 Ib. concrete hase

Solar Panel — Capable of storing up 150
hours of electrical charge without sunlight
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APPENDIX 3 - ORIGINAL BIRHOUSE CONTRACT

Purchase and Sale Agreement

THIS PURCHASE AND SALE AGREEMENT ("Agreement") is made as of August 14,
2013 (the “Effective Date”) between Nordic Birdhouses Ltd (“Seller") and Timo Inc.
(“Buyer”). Seller and Buyer are collectively referred to as the "Parties".

NOW, THEREFORE, in consideration if the mutual covenants and conditions contained
herein, the Parties hereby agree as follows:

Scope. Buyer agrees to buy and Seller agrees to sell and deliver to Buyer one hundred
thousand (100,000) unique bird houses (“Birdhouses”) as agreed herein. The Birdhouses
shall meet the agreed specifications (Appendix 1; “Specifications”) which include detailed
size measurements per bird type, electronic monitoring devices and surveillance
capability integrated. Each Birdhouse will have one side made from Plexi glass provided
from Plexi Glass Corporation. For a Flicker Birdhouse the house floor must be 7x7
inches, the house depth 16 to 18 inches, the hole above the floor shall be 13 inches and
the minimum diameter of the hole must be 2.5 to 3 inches. Seller shall deliver and install
thirty thousand (30,000) Flicker Birdhouses in Bond County national preserve in lllinois,
USA. For a Bluebird Birdhouse the house floor must be 6x6 inches, the house depth 9
inches, the hole above the floor shall be 7 inches and the minimum diameter of the hole
must be 1 and 9/16 inches. Seller shall deliver and install twenty thousand (20,000)
Bluebird Birdhouses in Fayette County national preserve in lllinois, USA. For a Barred
Owl Birdhouse the house floor must be 14x14 inches, the house depth 26 to 28 inches,
the hole above the floor shall be 21 to 23 inches and the minimum diameter of the hole
must be 6 to 8 inches. Seller shall deliver and install ten thousand (10,000) Barred Owl
Birdhouses in Hancock County national preserve in lllinois, USA. For a Woodpecker
Birdhouse the house floor must be 6x6 inches, the house depth 12 to 15 inches, the hole
above the floor shall be 9 to 12 inches and the minimum diameter of the hole must be 1.6
to 1.8 inches. Seller shall deliver and install forty thousand (40,000) Woodpecker
Birdhouses in Livingston County national preserve in lllinois, USA.

Electronic monitoring devices and surveillance capability shall be fully integrated to allow
monitoring at the bird center headquarters located in Vandalia, lllinois (Bond County).
Electronic monitoring devices shall have satellite signal capability allowing for remote
surveillance.

Term and Termination. This Agreement shall commence on the Effective Date set forth
above and, unless terminated sooner in accordance with the terms hereof, shall continue
for two (2) years after the Effective Date, unless extended in writing, via an amendment
to this Agreement, signed by both Parties. Notwithstanding anything to the contrary
herein, this Agreement may only be terminated by either Party as set forth in this
Agreement for default or Force Majeure event. Both Parties are bound to the specified
performance as agreed to in this Agreement.

Delivery. Seller agrees to deliver all 100,000 Birdhouses within 12 months of the
Effective Date. Seller agrees to deliver all Birdhouses installed on-site at the various
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county preserves in lllinois, USA as outlined in Section 1. Seller agrees to hold a Design
Review (“DR”) after three (3) months from the Effective Date outlining a computer
rendering of the final product including detailed drawings of the surveillance and
monitoring system. Within fourteen (14) days after the completion of the DR Buyer
agrees to send written notifications of its approval of the design. Should Buyer not
approve the design outlined during the DR the Parties agree to hold a second DR two (2)
months after such notice date and the program schedule shall be extended by two (2)
months as well. Seller shall deliver a prototype to Buyer’s facility within one (1) month
after the design approval. Final Pre-Delivery inspection shall be conducted by Buyer two
(2) weeks prior to Lot 1 delivery schedule for March 14, 2014. Lot 2 delivery is
scheduled for May 14™, 2014 and Lot 3 is scheduled for July 14*2014. Each lot includes
various Birdhouse types as agreed by the Parties during the DR. Lot 1 delivery shall be
20,000 Birdhouses, Lot 2 30,000 Birdhouses and Lot 3 shall be the remaining 50,000
Birdhouses.

Price & Payment. The Parties agree to a one hundred ($100) USD price per each
Birdhouse, for a total purchase price for the 100,000 Birdhouses of ten million
($10,000,000) USD (“Purchase Price”). Buyer agrees to pay amounts due per the
following milestone payment plan. Initial down payment of 10% of the Purchase Price is
due 30 days after execution of this Agreement. Milestone payments thereafter with first
milestone payment of 10% due after Design Review (DR), second milestone payment of
10% is due after prototype approval by Buyer. Third milestone payment of 10% is due
after delivery and acceptance by Buyer of the first unit, fourth milestone payment of 20%
is due after delivery and acceptance by Buyer of Lot 1, fifth milestone payment of 20% is
due after delivery and acceptance by Buyer of Lots 2 and final payment of 20% is due
after delivery of Lot 3 and program completion accepted by Buyer. All payments shall be
due 30 (thirty) days after invoice date. In addition to any other remedy available to Seller,
for all late undisputed payments by Buyer, Buyer shall pay a late fee of 1.5% per month
up to the maximum percentage permitted by applicable law on any amount not paid when
due. Parties agree any changes to the agreed work scope shall be negotiated and a
modification to this Agreement shall be executed prior to any additional work
commencing.

Delay in Delivery. Should Seller be unable to meet the agreed delivery dates Seller shall
notify Buyer in writing of any such delay as soon as practicable. For any delay past two
(2) weeks from the agreed delivery dates for any other reason than Force Majeure event
Seller shall be liable to pay liquidated damages at two (2) percent of the Purchase Price
(without value added tax) for each commencing week of delay, however, not to exceed
ten (10) percent of the Purchase Price.

Limitation of Liability. Neither Party shall be liable toward the other Party for any
consequential or indirect damage or loss, including but not limited to loss of profit, unless
such damage or loss is caused by willful misconduct or gross negligence.
Notwithstanding the aforesaid, no limitation of liability shall be applicable to damage or
loss arising out of death or personal injury.

Indemnity. Each party (the “Indemnifying Party”) agrees to defend, indemnify and hold
harmless the other Party and its respective officers, directors, employees, agents,
successors, subsidiaries and any other affiliated entity (the “Indemnified Party”) from and
against all third party claims, demands, actions, causes of action, suits, losses, damages
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to persons or property, liabilities and all related costs and expenses, including without
limitation, reasonable attorneys' fees to the extent arising from or relating to a) the
Indemnifying Party’s breach of one of its representations, obligations, warranties or
covenants set forth in this Agreement; b) any violation of applicable law or regulations by
the Indemnifying Party; or c) the negligence or willful misconduct of the Indemnifying
Party.

Force Majeure. Notwithstanding any other provision of this Agreement, neither Party
shall be liable to the other Party for loss, cost or damage, resulting from its failure to
perform its obligations under this Agreement if such failure arises from any causes
beyond its reasonable control including, but not limited to, Acts of God, flood, war, local
ordinances, flight conditions, severe weather conditions, military operations, or any
computer, telephone or power failure; provided that the Party experiencing the problem
takes such steps as may be reasonable to fulfill , in whole, or in part, the intent of this
Agreement.

Confidentiality. To the extent approved by the regulation, the events may need, every
so often and in reference to work contemplated beneath this Agreement, to reveal
confidential data to one another (“Confidential Info”). Every Party will use their best
efforts to stop the disclosure of any of the opposite party’s confidential information to any
other party for a period of three years after termination of this Agreement. The Parties
shall keep confidential and shall not disclose at any stage to any third parties, the
existence and content of this Agreement as well as any confidential information received
from the other Party or otherwise learned in connection with this Agreement without the
prior written consent of the other Party. The Parties shall not use confidential information
received from the other Party for any other purposes than the proper performance of this
Agreement. Confidential Info of the disclosing party shall not be deemed to include: (a) is
already within the recipient party’s possession at the time of disclosure thereof, (b) is or
later turns into a part of the general public area by way of no fault of the recipient party,
(c) is acquired from a third party having no obligations of confidentiality to the disclosing
party, (d) is independently developed by the recipient party, (e) is required by regulation
or regulation to be disclosed.

Every Party shall maintain for three (3) years after the termination of this Agreement any
confidential data recognized as confidential and obtained from the opposite party in the
course of this relationship. Nothing herein should forestall establishment or every other
element of the system from utilizing any data generated hereunder for extraordinary
analysis and typical business functions.

Warranty. Seller warrants that the Birdhouses conform to the Specifications and the
details set forth in “Scope” Section, meet the general quality requirements of the branch
of industry, and are free from any defects in design, materials or workmanship. The
warranty period shall be twelve (12) months from the taking into use of the Birdhouses,
however not in any case longer than three (3) years from the delivery and acceptance of
the Birdhouses (the “Warranty Period”).

Buyer shall notify Seller without delay of any defect or non-conformity detected in the
Birdhouses during the Warranty Period. Seller shall, upon the request of Buyer, without
delay repair or replace any defects and non-conformities in the Birdhouses at no cost to
Buyer. The repaired or replaced parts shall be subject to a new warranty on the same basis
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and conditions as applied to the original Birdhouses. This stipulation shall not apply to other
parts of the Birdhouses, whose Warranty Period shall only be extended by a time equal to
the time that the Birdhouses have been out of use due to the defect or non-conformity and
repair.

Monitoring and surveillance equipment purchased from third parties shall carry the
respective manufacturers’ warranties. Seller undertakes to make necessary spare parts
for the Birdhouses available for Buyer at reasonable prices for a period of at least fifteen
(15) years from the date of delivery and acceptance.

Notices. All notices, consent, approvals or other communications required or permitted
to be given under this Agreement shall be in writing and shall be deemed given when
delivered personally or sent by recognized overnight courier or by certified mail, return
receipt requested to the Parties at the following addresses::

In the case of Seller, In case of Buyer:
Camilla Simonen Kevin Topp
Nordic Birdhouses Ltd Timo Inc.

2012 Lakeview Dr
Koivutie 15

Vandalia, IL 62471
00200 Helsinki

USA
FINLAND

Entire Agreement. This Agreement and Exhibits attached hereto and incorporated
herein constitute the entire, final, complete and exclusive agreement between the parties
and supersede all previous agreements or representations, oral or written, relating to this
Agreement. This Agreement may not be modified or amended except in a writing signed
by a duly authorized representative of each Party.

Choice of Law. This Agreement will be governed by the substantive laws of lllinois,
USA, , excluding conflict of law rules and choice of law principles that provide otherwise.
The United Nations Convention on the International Sale of Goods will not apply to this
Agreement.

Dispute Resolution. (a) Any dispute or claim arising out of or in connection with this
Agreement or its subject matter or formation, whether in tort, contract, under statute, or
otherwise, including any question regarding its existence, validity, interpretation, breach,
or termination, and including any non-contractual claim, will be finally and exclusively
resolved by arbitration by the International Centre for Dispute Resolution (ICDR®) in
accordance with the current International Arbitration Rules, available online at icdr.org.
(b) The arbitral tribunal, to be appointed in accordance with the arbitration rules, will
consist of one arbitrator. Where no party’s claim or counterclaim exceeds USD $100,000
exclusive of interest, attorneys’ fees, and other arbitration costs, the dispute shall be
resolved by written submissions only unless the arbitrator determines that an oral hearing
is necessary. Automatic incorporation of International Expedited Procedure will apply to
cases below USD $250,000 exclusive of interest and the costs of arbitration. However, if
either Party asserts the amount in controversy exceeds USD $5 million, then the tribunal



246 Acta Wasaensia

will consist of three arbitrators. (c) The seat of the arbitration will be Chicago, lllinois,
USA. (d) The language of the arbitration will be English. (e) Nothing in this Section, will
be construed as preventing any Party from seeking conservatory or similar interim relief
from any court with competent jurisdiction. Any award rendered by the arbitral tribunal will
be made in writing and will be final and binding on the parties. The parties will carry out
the award without delay. Judgment upon any award or order may be entered in any court
having jurisdiction. All aspects of the arbitration will be considered confidential.

Counterparts. This Agreement may be executed in one or more counterparts, each of
which will be deemed to be an original and all of which taken together will be deemed to
constitute one and the same agreement.

Amendments. This Agreement may only be amended or modified by a written
instrument signed by a duly authorized representative of the Buyer and Seller
respectively.

Assignment. Neither Party shall assign its rights, delegates or otherwise transfer its
rights or obligations under this Agreement, without the prior written consent of the other
Party.

Severability. If any provision of this Agreement, or the application thereof to any person,
place or circumstance, shall be held to be invalid, unenforceable or void, the remainder of
this Agreement and such provisions as applied to other persons, places and
circumstances shall remain in full force and effect.

Section Headings. Section headings have been inserted in this Agreement as a matter
of convenience of reference only, are not a part of this Agreement and shall not be used
in the interpretation of any provision of this Agreement.

IN WITNESS WHEREOF, Seller and Buyer have caused their names to be signed
hereto by their duly authorized officers as of the date first above written.

Nordic Birdhouses Ltd Timo Inc.
Name: Name:
Title: Title:
Date: Date:

Appendices: Appendix 1 - Specifications



	Acknowledgement
	1 INTRODUCTION
	1.1 The Problem of Contract Complexity
	1.2 Research Question and Objective
	1.3 Theoretical Base and Research Pathway
	1.4 Research Methodology
	1.5 Structure

	2 Toward a User-Centered Design in Contracts
	2.1 The Legal Foundation of Contract Documents
	2.2 User-centered Design as the Framework for Simplification
	2.2.1 Design Thinking and User-centered Design
	2.2.2 User-centered Design Thinking in Contracts
	2.2.3 Selecting Contract Design Methods

	2.3 Contract Users and the Contract Lifecycle
	2.3.1 Contracts as Multi-user Documents
	2.3.2 Contracts as Living Documents – Defining the Contract Lifecycle
	2.3.3 Alternative Way to Draft Contracts: Business Relationship First, Legal Second
	2.3.3 Alternative Way to Draft Contracts: Business Relationship First, Legal Second

	2.4 Technology in the Field of Law & Contracts
	2.4.1 Technology and User-Experience
	2.4.2 Contract Lifecycle Management (CLM) Applications
	2.4.3 Machine Learning, Smart Contracts and Artificial Intelligence
	2.4.4 Standardization


	3 Contract Structure Simplification
	3.1 Problems in Current Contract Design
	3.2 Structure Development: User-based Categorization and the Building Blocks of a Contract Document
	3.2.1 User-based Categorization
	3.2.2 The Building Blocks of a Contract Document
	3.2.3 Aligning the Building Blocks by User Category

	3.3 User-centered Categorization and the Building Blocks Approach
	3.3.1 Engaging Users in the Contract Development Process
	3.3.2 Assembling the Final Contract in a Logical Flow

	3.4 Summary: Contract Structure Simplification and its Benefits

	4 From LEGALESE to a Controlled Contract Language
	4.1 The Divide between Plain English and Legalese
	4.2 Lack of Change and the Readability Challenges of Traditional Contract Design
	4.2.1 The Force behind Legalese
	4.2.2 Readability Challenges of Legal Writing
	4.2.2.1 Readability Test for Shell Purchase Order
	4.2.2.2 Readability Test Comparison of a Traditional to a Simplified Contract


	4.3 Developing a Controlled Contract Language (CCL)
	4.3.1 Defining a Controlled Natural Language (CNL)
	4.3.2 ASD-STE100 as a Controlled Language Model
	4.3.3 Controlling the Natural Language of Contracts
	4.3.4 The Role of a Dictionary and Grammar Rules in CCL
	4.3.5 CCL and Benefits for Contract Language Translation
	4.3.6 Technology as the Platform for CCL


	5 Visualization as Part of Contract Simplification
	5.1 What is contract visualization
	5.2 Benefits of Contract Visualization
	5.2.1 Improving Readability and Usability
	5.2.2 Types and Examples of Contract Visualization
	5.2.3 Layout Simplification for Improved Readability
	5.2.4 Visualization of Multiple Terms and Fully Visualized Contracts

	5.3 Applying the User-centered Design Process to Contract Visualization
	5.4 Visualizing Interconnected Information
	5.5 Contract Visualization Beyond the Contract Document
	5.5.1 Pre-award Visualization
	5.5.2 Post-award Contract Visualization


	6 From Theory to Practice
	7 SUMMARY
	References
	APPENDIX 1 - secondary literature review process
	APPENDIX 2 – Simplified birdhouse contract
	APPENDIX 3 – ORIGINAL BIRHOUSE CONTRACT


<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice





